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PROCEEDINGS

PRESIDING MEMBER BOYD: Good morning, everybody.

Sorry for the delayed start. It's getting to be the rule,

not the exception. We had difficulties with our

electronic system.

I'm Jim Boyd, the presiding member of the Genesis

Solar Energy Project case. And I want to welcome

everybody here this morning to this hearing. You're all

beginning to look very familiar. We've spent time

together. Although there's a bigger crowd in the audience

than I've seen on some occasions.

I'm joined up here -- to my immediate left of

course is the hearing officer, Ken Celli, who you will be

hearing from most of the day today. As you know, hearing

officers conduct the hearings for the two-member Siting

Committee. I'm joined by the associate member of the

Committee; that's Commissioner Robert Weisenmiller. And

to his immediate left is his advisor, Eileen Allen; and to

my immediate right is my advisor, Sarah Michael.

So with those few comments, I would like to begin

the introductions of the players for the day. And I'd

like to start with the staff. Mr. Monasmith or whomever

would you like to start and introduce the staff members.

And then we'll turn to the applicant and ultimately the

intervenors and, finally, any other parties who want to
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identify that they are here and want to be play a role or

they're on the phone and want to play a role.

Staff.

STAFF COUNSEL MAYER: Robin Mayer, Staff Counsel;

Caryn Holmes, Staff Counsel; Mike Monasmith, Project

Manager.

PRESIDING MEMBER BOYD: Thank you.

Applicant.

MR. BUSA: Good morning. This is Scott Busa.

I'm the Director of Business Development Group at NextEra

Energy, responsible for licensing the project. I'm joined

here today by a number of our team members. We'll let

them introduce themselves when they get up later to

testify.

And I did want to point out that Mr. Matt Handel

is also here. He's our -- representing our executive

staff from NextEra Energy. He's in Florida.

MR. GALATI: Scott Galati and Bob Gladden

representing NextEra.

PRESIDING MEMBER BOYD: Thank you.

And I wanted to point out, as I'm seeming want to

do, I keep skipping over our public advisor, who I mean to

introduce earlier in the proceedings most of the time.

But Jennifer Jennings is the public advisor. She's in the

back of the room. She's raising her hand.
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Uh-oh, not again.

HEARING OFFICER CELLI: No, we're okay.

PRESIDING MEMBER BOYD: I thought we were going

to lose our phone connection and go through that again.

HEARING OFFICER CELLI: No, we're good.

PRESIDING MEMBER BOYD: Okay. Now intervenors.

CURE.

MS. KOSS: Good morning. Rachel Koss on behalf

of CURE.

HEARING OFFICER CELLI: One moment. We were

having a successful WebEx experience there for awhile and

everybody was able to speak with us.

Jared, are you still there?

STAFF COUNSEL BABULA: Yeah, I'm still here.

HEARING OFFICER CELLI: Maybe Chris or Steve --

PRESIDING MEMBER BOYD: Somebody's calling in and

they can't get in. It's interrupting the whole --

HEARING OFFICER CELLI: Okay. Well, the good

news is it appears that everyone can still hear us out

there. And we may hear from a recording from time to

time.

PRESIDING MEMBER BOYD: Let's just keep going and

bear with the contiguous loop recording until such time as

they work it out.

I believe I had done CURE.
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Now, it's CARE, Californians for Renewable

Energy, not to be confused with CURE, who are the

California Unions for Reliable Energy.

CARE, are you there?

HEARING OFFICER CELLI: Mike Boyd?

Actually, Commissioner, you may recall at the

prehearing conference, since Mr. Boyd and CARE are only

interested in the issue of cultural, which is going to be

heard on July 21st, he acknowledged that he did not need

to appear today.

PRESIDING MEMBER BOYD: Fine. And he obviously

isn't.

Mr. Budlong, would you just like to acknowledge

you're there officially now as an intervenor?

MR. BUDLONG: Indeed I am here.

Can you hear me?

PRESIDING MEMBER BOYD: Yes, we can. It's

still -- you're the most distant, but I did hear that.

Center for Biodiversity.

MS. BELENKY: Hi. This is Lisa Belenky with the

Center for Biological Diversity. And with me is Ileene

Anderson, also from the Center.

PRESIDING MEMBER BOYD: Very good. Thank you.

Now, do we have any locally elected officials -

State, county, local officials - who'd like to identify
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themselves in the audience or on the phone so we know, and

the record shows, you're here?

And we have a taker.

Dale Evenson E-v-e-n-s-o-n, Deputy Fire Marshal,

Riverside County Fire Department.

PRESIDING MEMBER BOYD: Thank you. Thank you for

being here.

Any other government agencies, including federal

government agencies? The folks on the phone want to

reidentify yourselves.

MS. RODRIGUEZ: Magdalena Rodriguez, Fish and

Game.

MS. ENGELHARD: Tannika Engelard, U.S. Fish and

Wildlife Service.

MR. MASSAR: Mark Massar, BLM.

PRESIDING MEMBER BOYD: Thank you.

Any others?

Is there anyone representing the air district or

any other Riverside County departments or agencies?

Any city folks from the area, Blythe, et cetera?

This is on the phone or in the audience who want

to be identified.

The regional water board, State Water Board?

All right. I'm running out of agencies.

Any other agency that I might have missed who
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wants to be identified for the record on the phone or in

the audience?

Seeing none, hearing nothing.

I will now turn the proceedings over to the

hearing officer. And the rest of us will be here

listening and asking questions throughout the day.

Mr. Celli, it's all yours.

HEARING OFFICER CELLI: Thank you, Commissioner.

Before we begin, the applicant has made a request

to make an announcement, and we're going to give them that

opportunity now. And then we will get right into it.

MR. BUSA: Thank you for the time this morning.

Hopefully this will make the hearings go a little faster

and smoother. And so that's the reason I asked to just

make a short announcement this morning.

I wanted to let the Committee know that NextEra

Energy Resources will officially adopt staff's recommended

condition of dry cooling for the project this morning.

NextEra issued a press release pledging to do such; and

also to work with union labor and local labor for project

construction.

And we've got a number of folks here today from

the Carpenters' Union here that will speak during the

public process later this evening, and that they just

wanted to show their support for the project and let the
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Committee know that they are not represented by CURE,

California Unions for Reliable Energy. And there are

other unions out there that are interested in the

proceedings and this project moving forward as quickly as

possible.

I just wanted to point out on the dry cooling

issue, of course one of the questions is, you know, why

have we waited so long? So I'll just answer that up

front.

There's been a number of issues raised about wet

cooling versus dry cooling going all the way back to the

beginning of the project. Essentially we were waiting for

the Revised Staff Assessment and all the evidence to come

in, in particular from our late intervenor, CBD, who

raised this as their largest issue and spoke to that at

the prehearing conference.

So hopefully, you know, with all of that

information, evidence, I was able to convince and discuss

with my management that that's probably the best and

smoothest fast moving -- moving forward. So we'll be

reducing our water use by about eight times, from 1600

down to about 200 acre-feet a year, for the project.

That's all I've got, unless the Committee has any

questions.

PRESIDING MEMBER BOYD: Well, I thank you for
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that statement. And of course, my immediate presumption

is that the economics of the project are still in a

positive position that allows you to make this decision.

So you don't have to comment on that if you don't want to.

But --

MR. BUSA: I will acknowledge that it is -- we

still would argue that it is a burden on the project and

it is, you know, more costly to dry cool and less

efficient. So I'll just repeat that one last time.

Okay. Thank you.

(Laughter.)

HEARING OFFICER CELLI: Thank you, Mr. Busa.

Well, that hopefully will streamline our hearing.

But we will see how we do.

The evidentiary hearing is a formal adjudicatory

proceeding to receive evidence into the formal evidentiary

record from the parties. Only the parties, which in this

case are the applicant, the Energy Commission staff, and

the intervenors, may present evidence for introduction

into the formal evidentiary record, which is the only

evidence upon which the Commission may base its decision

under the law.

Technical rules of evidence are generally

followed. However, any relevant noncumulative evidence

may be admitted if it is the sort of evidence upon which
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responsible persons are accustom to rely in the conduct of

serious affairs.

Testimony offered by the parties shall be under

oath. Each party has the right to present and

cross-examine witnesses, introduce exhibits, and to rebut

evidence of another party.

Questions of relevance will be decided by the

Committee. Hearsay evidence may be used to supplement or

explain other evidence, but shall not be sufficient in

itself to support a finding.

The Committee will rule on motions and

objections. The Committee may take official notice of

matters within the Energy Commission's field of competence

and of any fact that may be judicially noticed by the

California courts.

The official record of this proceeding includes

sworn testimony of the parties' witnesses; the reporter's

transcript of the evidentiary hearing; the exhibits

received into evidence; briefs, pleadings, orders,

notices, and comments submitted by members of the public.

The Committee's decision will be based solely on

a record of competent evidence in order to determine

whether the project complies with applicable law.

Members of the public who are not parties are

welcome and invited to observe these proceedings and
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listen in via WebEx.

There will also be an opportunity for the public

to provide comment before we close this hearing. I see a

good number of carpenters here and other members of the

public who are here today who may wish to make a comment.

I want to give you a heads-up at this time. It's about 25

after 10 in the morning. We have set aside the 6 o'clock

hour tonight for public hearing -- or rather public

comment.

That said, if you have better things to do than

sit around here today -- and I can't imagine you would.

But --

(Laughter.)

HEARING OFFICER CELLI: -- if you do, know that

we will have a public comment period at 6 p.m. tonight.

So in the meanwhile -- now, Jennifer Jennings --

are you still here, Jennifer?

PUBLIC ADVISER JENNINGS: Yes.

HEARING OFFICER CELLI: Have you passed out blue

cards and given blue cards to any members of the public?

PUBLIC ADVISER JENNINGS: I have not yet because

the comment period was 6 o'clock.

HEARING OFFICER CELLI: Okay. I just was

wondering, as people come in, were you going to do that?

PUBLIC ADVISER JENNINGS: I will.
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HEARING OFFICER CELLI: Okay. That would be

great.

What's going to happen, folks, members of the

public, is that Jennifer Jennings will have these little

blue cards for you to fill out your name - and she's

holding them up right now - in case you wanted to make a

comment later. That helps us determine how much time we

need for a public comment. So if I have a stack of 60

cards, I know that that's two hours at two minutes per

commenter, if we can limit as such. We may or may not

need to. It depends on how many people want to comment.

But please fill out those blue cards.

Also, you don't have to. I know people don't

like talking in public. But you can actually hand write a

comment on the blue card and submit the comment on a blue

card. And then you don't have to get up and speak

necessarily.

So with that, we're going to talk now about

exhibits and witnesses. The witness list and exhibit list

have been distributed to the parties electronically, and

parties were asked to bring copies for their use today.

We'll use these lists to organize the receipt of evidence

into the record.

There are several uncontested topics identified

in the topic and witness list. None of the parties has
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filed an objection to submittal of these topics by

declaration.

First, we will allow the applicant to offer into

evidence the relevant sections of the AFC, which is the

Application for Certification. You'll hear us referring

to the AFC a lot. AFC stands for Application for

Certification.

We're operating also with relevant supplements

testimony in support of the uncontested topics. And after

that we'll ask staff to offer those sections of the FSA,

which is short -- well, I guess we're calling it an RSA

now, which is the Revised Staff Assessment. So anything

with an SA in it is probably a -- is something Staff

Assessment. You might hear about an SSA, Supplemental

Staff Assessment; RSA, Revised Staff Assessment.

Sometimes we'll slip and say FSA, which is Final Staff

Assessment. But that's what we're talking about, staff's

assessment.

Okay. So we'll ask staff to offer those sections

of the FSA or the RSA and supplemental testimony, which

constitutes staff's testimony in support of the

uncontested topics.

Next, CURE will offer their evidence of any

uncontested topics into the record.

After that, CBD -- oh, CURE is California Unions
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for Reliable Energy. We will refer to them as CURE.

CBD is the Center for Biological Diversity. We

will call them CBD. And they will follow CURE in offering

their evidence of uncontested topics into the record.

Next, Tom Budlong will offer his evidence of the

uncontested topics into the record.

Just to be sure, Mr. Silver, are you acting as

Mr. Budlong's attorney?

MR. SILVER: Yes.

HEARING OFFICER CELLI: So you will be offering

evidence here on behalf of Mr. Budlong today?

MR. SILVER: Yes.

HEARING OFFICER CELLI: Thank you.

So Mr. Budlong is an unaffiliated individual

member of the public. He's a citizen.

The parties agreed at the prehearing conference

that the following topic areas set forth in the

Application for Certification and the Revised Staff

Analysis are undisputed and that the evidence and

testimony on these topics shall be solely by declaration.

They are: Facility design, geology and paleontology,

noise, public health, powerplant efficiency, powerplant

reliability, traffic and transportation, and transmission

line safety and nuisance.

After taking in the uncontested evidence, a party

EHLERT BUSINESS GROUP (916)851-5976

13

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



may offer their listed exhibits as to contested topics

into evidence.

We will proceed in the following order: First,

the applicant, who has the burden of proof, will call its

witnesses on direct, followed by cross-examination by

other parties. After the applicant has moved all of its

exhibits and the witnesses on the topic area, staff will

call its witnesses on direct, followed by

cross-examination by the parties and so on.

Until all of parties have moved all of their

evidence in on whatever the topic is. So, for instance,

biology, we start with the applicant. They put in their

bio-evidence on direct. Then there will be cross. Then

when they finish, staff, then CURE, CBD, Tom Budlong.

And that's the way we will proceed throughout the

day. And the order in which we are going to proceed is we

will first take in uncontested topics in their entirely.

Next, we will start with biological resources, and we will

be taking witnesses as a panel. And I just need to

comment right now that there's been some concern about the

interior decoration here. I heard that people aren't

happy about their witnesses facing the dais and not being

able to be looked at while they're cross-examined.

For you the phone, folks, what we have is the

usual triangular situation where you have the dais looking
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out at an L-shaped table with the parties on it. But we

put a table in front of that so that the parties' witness

can testify.

One attorney asked me if they could ask questions

from a side table. And I don't think that would be a bad

idea. Well, we would have to put a mike over there. We

don't have a mike right now.

You could ask your questions from up here at the

dais if that is important to you.

We'll see how it goes. My request is that let's

just get the panels in here, ask your questions from

behind. They can kind of sit sideways and look at you and

us at the same time. And hopefully that will work out.

It's very important today that everybody speaks

into the microphone, like I'm doing right now. You have

to speak right down -- right down into it. You can't kind

of cock it to the side or over and above. You actually

have to put your mouth right on to it, speak right into

the microphone.

The reason we're doing that is because everything

that's being said is being taken down by the court

reporter. And we want to make sure that everybody is

heard.

The other thing I'm going to ask the parties to

do is, when you have your panels testify, I'm going to ask
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your panel participants to identify themselves before they

answer every question. Like, "I'm Bob Smith. I'd like to

answer that question," blah blah blah. Then there's the

next question. And then, "Jim Jones. I'm answering that

question." This way we always know who's testifying.

So, with that, we will take evidence in the

following order. And I'm talking about the contested

evidence.

Biology, followed by hazardous materials, waste

management, worker safety, visual resources, land use,

project description, alternatives, transmission systems

engineering, and air quality.

We had set at the prehearing conference soil and

water to be heard tomorrow morning at 10 o'clock.

We may want to revisit this again later on today

if I can get through a lot of topics. Soil and water is

going to be dramatically changed by the announcement that

Genesis Solar Energy Project is going to be dry cooled.

So that may affect the way we do things tomorrow. We may

want to give the parties an opportunity to speak amongst

yourselves before we commence the actual hearing tomorrow,

so that you can work things out. We'll talk about that

later. But that was just an idea that occurred to me that

it might streamline things.

But tomorrow we'll hear soil and water.
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And the last two subject areas are cultural

resources and socioeconomics, that are contested. And we

set at the prehearing conference a July 21st to hear

evidence on cultural and socioeconomics.

So that is the way we intend to proceed. We will

proceed -- before we begin I'm going to ask that, Mr.

Peters, if you would swear in the project managers - that

would be Mike Monasmith and Mr. Busa -- Ms. Holmes, you

have a question.

STAFF COUNSEL HOLMES: Before you move on to

that, we had sent an Email out to the parties and informed

the hearing officer that because the final determination

of compliance has not been released and because the

staff's testimony will need to be changed from a final

determination of the compliance's the release, we'd like

to move that air quality be set for the later hearing

date.

HEARING OFFICER CELLI: Okay. Let me ask you

this. What if tomorrow -- if we can put AQ over till

tomorrow, can we take in whatever evidence there is to be

gotten -- is it so all encompassing that it's going to

change the whole --

STAFF COUNSEL HOLMES: I believe that the

Conditions of Certification are going to change. And so

if you would -- I don't know how you would sponsor
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Conditions of Certification. I mean those are -- don't

reflect what the district is going to do. But we don't

know what the district will do. So it would be quite a

challenge.

HEARING OFFICER CELLI: Okay. And that's

completely reasonable. I want to just be clear though

that I don't want to turn the 21st into this sort of

residual day where everybody gets a field day for

everything we want to do that we forgot to do earlier.

I'm trying to limit that down.

I recall that at the prehearing conference we

said that he would open up beyond cultural and socio. We

would open up areas according to motions made by the

parties. We're going to treat that as a motion by staff

to hear air quality on the 21st.

Let's hear from the applicant on that motion.

MR. GALATI: We do not object to that. We think

that's actually a good idea, and we don't have a lot of

disputes. But I would like to add, if we could, that

socio I don't believe is contested. I believe that the

reason that it was moved to the 21st is it was the subject

of the Revised Staff Assessment supplement, which

testimony was supposed to be filed by anybody in rebuttal

to that. I believe we're the only ones that filed

testimony, which says we agree with the Staff Assessment.
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I'd like to move that into -- right now, if possible --

HEARING OFFICER CELLI: -- into uncontested --

MR. GALATI: -- into the uncontested, Unless

somebody has -- I have not seen any testimony contesting

socioeconomics.

HEARING OFFICER CELLI: Okay. I'm going to hold

that one on the shelf, because first I want to hear from

the other parties with regard to air quality. And then

we'll -- we will revisit socio.

CURE, any objection to putting air quality on for

the 21st?

MS. KOSS: I have no objection. Thank you.

HEARING OFFICER CELLI: CBD, any objection?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Mr. Budlong, any

objection?

MR. BUDLONG: No objection.

HEARING OFFICER CELLI: Thank you.

And, Mr. Boyd, did you happen to call in?

Okay. I don't expect him. But I'm going to be

checking in from time to time to see whether he calls in

or not.

With that then, one moment. I'm just going to go

off the record for a second.

(Thereupon a discussion occurred off the record.)
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HEARING OFFICER CELLI: That motion's granted.

We will hear -- oh, I'm sorry. We're back on the record.

Thank you, Mr. Peters, for anticipating me.

We're back on the record.

And staff's motion is granted. We will hear air

quality in its entirety on the 21st, after the FDOC comes

out.

Now, there's a motion by applicant that

socioeconomics be treated as an uncontested topic area.

Any objection from staff that socioeconomics be

treated as an uncontested area?

STAFF COUNSEL HOLMES: Staff has no objection.

HEARING OFFICER CELLI: CURE, any objection to

socioeconomics being brought in by declaration this

morning?

MS. KOSS: No objection.

HEARING OFFICER CELLI: And CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Mr. Budlong, any

objection?

MR. BUDLONG: No objection.

HEARING OFFICER CELLI: Thank you.

With that -- and I really do appreciate that.

That's great. Anything we can do to streamline these is

greatly appreciated.
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Okay. With that then -- one moment.

Yes, Ms. Belenky?

MS. BELENKY: Yes, I just had two small points of

order. One is, when you refer to a document, if at all

possible, could you be more specific? Because I'm having

trouble locating the document that you said had all the

uncontested items listed. And things have come in kind

of -- and maybe a little bit more randomly.

HEARING OFFICER CELLI: That's a good question.

Let me just say that we have not received any

evidence yet. So I don't really have anything other than

exhibits marked for identification by the parties.

And what I'm reading off my list, nobody has.

(Laughter.)

HEARING OFFICER CELLI: That's just sort of a

script that we have based upon our discussions at the

prehearing conference. And that's how we came in with

that order.

MS. BELENKY: Okay, perfect. Because I was

looking crazily.

And then my second question is -- and this would

probably apply mostly to the biological - and it's just a

suggestion - that it may actually go a little bit more

smoothly if the staff testifies first and then the

applicant. But that's just from my brief experience. And
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I think that it may cut down on some of the time. But

just a suggestion.

HEARING OFFICER CELLI: I see different

people -- the beauty of people appearing in person rather

than by WebEx is I can see knitted eyebrows and things

like that.

I don't know.

The way that I anticipated proceeding would be to

have applicant put in -- first off, move all their

documents in. And then that's kind of the way we would do

things. Bring in documents first and then we would start

calling witnesses.

If the parties want to proceed with staff

followed by the applicant -- see, the reason we start with

the applicant is the applicant has the burden of proof.

So that's typically why we call the applicant, their

people get up here.

And generally -- and I'd like to be really clear

about this, parties. We have your testimony. And the

odds are that unless there's something really, really

glaringly, you know, inadmissible about your testimony,

it's probably coming in. So we don't need to hear a

rehash of everybody's testimony. We said it at the

prehearing conference. We've got everybody's testimony,

we've got everybody's rebuttal testimony. So really what
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I would expect to hear from the applicant is a short quick

paragraph on "this is what we testify already," and make

their witnesses really available for cross and redirect.

And it's really kind of to be treated as surrebuttal.

Because I've read everybody's testimony now in bio.

So that would be the way we would normally

proceed.

You can make the request to change things. We're

not etched in stone necessarily. We just want to move

quickly.

So with that --

MR. SILVER: Mr. Hearing Officer?

HEARING OFFICER CELLI: Mr. Silver.

MR. SILVER: I just had one point. I am

representing Mr. Budlong. And with regard to matters

relating to evidentiary objections or whatever, I would

ask that you address those to me rather than directly to

Mr. Budlong.

HEARING OFFICER CELLI: I would happy to do that.

What I would like to see is -- you need to have a

microphone. And I don't see any of the people here who

can help with that. But --

MR. SILVER: Well, I think we've agreed -- I

don't think there are going to be a lot of these

occasions. And we've agreed that I can step up to this
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microphone.

HEARING OFFICER CELLI: Thank you. And if you

have an objection, you will need to really bark it out.

MR. SILVER: Yes, surely. Okay.

HEARING OFFICER CELLI: Thank you very much.

MR. GALATI: Mr. Celli, I also have a

streamlining point of order maybe.

We have reviewed everybody's exhibits, don't have

objections to exhibits. Many of our exhibits cover more

than one topic. I would propose that I move all of my

exhibits on all topic areas into the record today and have

the parties say whether they -- which ones they object to

or which ones they can't yet admit, all at one time.

HEARING OFFICER CELLI: That makes a lot of

sense. The only concern I have is that I have parsed them

out and I have them in the order that we were going to

take the evidence in. So for me, what I have is, you

know, "Topic: Air" and then we have what exactly each

individual exhibit is per applicant, staff, CURE, CBD,

Budlong, and CARE. And so I'm afraid I'm going to have to

take it that way. And I need to do that in order to make

sure that I got everything.

MR. GALATI: The problem with that is is -- I

understand that's how you prefer it. Not all hearing

officers do. So that now means that I need to move
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Exhibit 1 23 times.

HEARING OFFICER CELLI: Well, no., You wouldn't

have to do that. We would accept that.

MR. GALATI: Okay.

HEARING OFFICER CELLI: Let me just put it out

there just to -- first CURE.

Does CURE anticipate objecting to any of staff's

evidence?

MS. KOSS: No.

HEARING OFFICER CELLI: CBD, do you anticipate

objecting to any of the documentary evidence that staff --

I'm sorry, not staff -- applicant. Ms. Koss, any

objection to the applicant's documentary evidence?

MS. KOSS: No.

HEARING OFFICER CELLI: Thank you.

Ms. Belenky?

MS. BELENKY: No.

HEARING OFFICER CELLI: And that is to staff or

applicant, correct?

MS. BELENKY: There's one issue we've discussed

with staff where they referred to a document that they

actually did not put in as an exhibit. But other than

that, I don't think we have any questions.

HEARING OFFICER CELLI: And when we get to that

perhaps in the testimony, you might want to point that
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out.

Mr. Silver?

MR. SILVER: No.

HEARING OFFICER CELLI: Okay. No objection from

Mr. Silver.

And Mr. Boyd's still not on the line?

Okay. Then with that, what I would normally have

you do, Mr. Galati, is have you identify what the exhibit

is. You've got 60-some-odd exhibits. My request is that

you say Exhibit 1, AFC; Exhibit 2, letter dated 6/5 from

Bob Smith to Bill Jones. Just so we have enough evidence

in the record to identify what those exhibits are.

MR. GALATI: Yeah, I can do that. But what I did

for you was, in our testimony for biology is a list of

every exhibit for biology that that witness sponsored

identified again. So you actually have a table of all the

biology exhibits in the biology opening testimony and any

new exhibits that came in the rebuttal testimony. I'm

just going to read those into the record, if you'd

prefer --

HEARING OFFICER CELLI: I need to have it in the

transcript.

MR. GALATI: Okay.

HEARING OFFICER CELLI: I need to be able to say

where in the transcript the evidence was identified, where
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it was received. So that's what we need.

MR. GALATI: Fair enough.

HEARING OFFICER CELLI: Thank you.

Go ahead.

First, now we're talking about facility design,

geology, noise -- oh, I'm sorry. There are no objections

to any of the evidence coming in. Everybody's affirming

that. So --

MR. GALATI: I would move all of my exhibits into

evidence at this stage, please. I'll identify them as we

testify in live testimony.

HEARING OFFICER CELLI: All right. So without

any objection to the exhibits, please identify the

exhibits.

MR. GALATI: Now that you've granted that, I have

to tell you that I added three. So I'll separate -- I'll

treat those separately so the parties have an opportunity

to object.

Exhibits 1 through 65 from the applicant, I'd ask

those be moved and received into evidence.

HEARING OFFICER CELLI: Any objections, staff?

STAFF COUNSEL HOLMES: No objections.

HEARING OFFICER CELLI: CURE?

MS. KOSS: No objections.

HEARING OFFICER CELLI: CBD?
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MS. BELENKY: So objections?

HEARING OFFICER CELLI: Mr. Budlong?

MR. BUDLONG: No objection.

HEARING OFFICER CELLI: Thank you.

Mr. Silver, just so you know -- Mr. Budlong is

the party. So I'm going to be referring to Mr. Budlong.

But really you're -- when I say Mr. Budlong, since you're

his attorney, you'll be the guy to pop up and speak up --

MR. SILVER: Okay. Thank you.

HEARING OFFICER CELLI: -- as a representative.

One through 65 are received into evidence.

(Thereupon Applicant's Exhibit 1 through 65

were marked for identification and received

into evidence.)

MR. GALATI: I have three new exhibits that were

distributed to the parties. These exhibits were prepared

in response -- or in preparation for the July 1st workshop

that the Committee requested that we do, which was also

postponed -- it was to be continued to a July 7th

workshop. All the parties have these exhibits.

Exhibit 66 are revised opening testimony changes

to Conditions of Certification per the July 1 and July 7

workshops. And I have a copy of the exhibit list -- your

exhibit list with this on there. I'll hand it to you when

I'm done reading, so you don't have to copy this.
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Exhibit 67 is Genesis Solar Energy Project,

Spring 2010 Field Survey Temperature Data.

And Exhibit 68 is entitled "Sand Dunes Mojave

Fringe-toed Lizard Mitigation with Bio 20 Discussions."

And so I'd like those moved into the record as

well. And I have copies for the Committee that I will

hand out right now.

HEARING OFFICER CELLI: Any objections, staff?

STAFF COUNSEL HOLMES: No objections.

HEARING OFFICER CELLI: Any objections from CURE?

MS. KOSS: No objections.

HEARING OFFICER CELLI: Any objection from CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Any objection from

Budlong?

MR. SILVER: No.

HEARING OFFICER CELLI: Thank you.

Then with that, Exhibit 66, 67 and 68 for

identification are received into evidence as 66, 67 and

68.

(Thereupon Applicant's Exhibits 66 through 68

were marked for identification and received

into evidence.)

HEARING OFFICER CELLI: And the record should

reflect that Mr. Galati is handing physical evidence to
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the Committee.

Now, the tentative exhibit list, which is 23

pages long -- and I don't have any other identifying

information. I know that there's been several.

MR. GALATI: At the end of applicant's.

HEARING OFFICER CELLI: Okay. So it shows

Exhibit 66, 67 and 68 in underline.

Have you had a chance to give this to the other

parties, Mr. Galati?

MR. GALATI: Not the exhibit list but the

documents.

HEARING OFFICER CELLI: Okay. So the parties --

the record should reflect that Mr. Galati says that he

gave the documents to the parties but not the exhibit

list.

What I'm going to do is mark the exhibit list as

Committee's Exhibit A, And we're going to put that into

the record. And I'm going to use this exhibit list as the

identification of what all of the exhibits are.

Any objection to that from staff?

STAFF COUNSEL HOLMES: No.

HEARING OFFICER CELLI: Any objection from CURE

regarding the Committee putting into evidence an exhibit

list just to identify the exhibits we've just received?

MS. KOSS: No objection.
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HEARING OFFICER CELLI: Any objection from CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Any objection, Mr.

Silver, on behalf of Mr. Budlong?

MR. SILVER: Just one second. I'm just looking

at what I was just handed.

HEARING OFFICER CELLI: And the question before

you is -- we've marked as Exhibit A a tentative exhibit

list. And what I want to use it for is I'm going to use

this as identifying the exhibits 1 through 68 that were

just received rather than have Mr. Galati go through it

and say what they were.

MR. SILVER: No objection.

HEARING OFFICER CELLI: Thank you very much.

So Exhibit A is received into evidence.

(Thereupon Siting Committee Exhibit A was marked

for identification and received into evidence.)

HEARING OFFICER CELLI: Now, the Committee will

now receive evidence -- I'm sorry. Let me go back for a

minute.

That was Applicant's exhibits. I need to receive

staff's exhibits that -- I'm going to assume, parties,

that, as with applicant, there's no objection to all of

staff's exhibits coming in. Do I have that correctly,

Applicant?
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MR. GALATI: No objection.

HEARING OFFICER CELLI: Is there going to be any

objection to any of staff's exhibits from CURE?

MS. KOSS: No objection.

HEARING OFFICER CELLI: Or CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Or Mr. Budlong, Mr.

Silver?

MR. SILVER: No objections.

HEARING OFFICER CELLI: Okay. Then with that, we

will take in all of staff's, if you would please make that

motion.

STAFF COUNSEL HOLMES: I can make that motion.

But I would point out that the list that you have just

identified as Committee's Exhibit A does not have a

complete list of the staff exhibits.

HEARING OFFICER CELLI: Okay. Well, then we will

take that information into the record. But if you could

move in what we do have.

STAFF COUNSEL HOLMES: So you want us only to

move the items that are on this particular list?

HEARING OFFICER CELLI: I have received -- let's

see. We go up to 424 on this exhibit list.

STAFF COUNSEL HOLMES: That's correct. And we

distributed several more exhibits last week and then we
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have three more that we had planned to introduce during

the hearing today and tomorrow.

HEARING OFFICER CELLI: Okay. So my request

would be that you make a motion as to exhibits marked for

identification 1 through 424. And then if you could

identify them on the record the remainder so that we have

them all in.

STAFF COUNSEL HOLMES: Well, it would be 400

through 424.

HEARING OFFICER CELLI: 400 through 4 --

STAFF COUNSEL HOLMES: 400 through 424 was on

your list.

HEARING OFFICER CELLI: Right. And then we're

going to take it up to --

STAFF COUNSEL MAYER: And additionally through

tomorrow it would be from 425 through 436.

HEARING OFFICER CELLI: 436. Thank you.

STAFF COUNSEL MAYER: Yes, sir.

HEARING OFFICER CELLI: So, with regard to your

motion -- the motion of staff to introduce exhibits 400

through 424, there being no objection, those exhibits are

received into evidence.

(Thereupon Staff's Exhibits 400 through 424

were marked for identification and received

into evidence.)
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HEARING OFFICER CELLI: And please make your

motion as to your remaining exhibits.

STAFF COUNSEL HOLMES: Staff would move exhibits

425 through 432, which were filed on July 7th, into the

record. They are:

Exhibit 425, Biological Resources - Tetra Tech.

Map of Mojave Fringe-toed Lizard Habitat.

Exhibit 426, Biological Resources - Collison.

Memoranda.

Exhibit 427, Biological Resources - Phillip

Williams & Associates map.

Exhibit 428, Biological Resources - NatureServe.

Exhibit 429, Soil and Water Resources - USGS.

Use of Superposition Models to Simulate Possible Depletion

of Colorado River Water.

Exhibit 430, Soil and Water Resources - Blythe

Solar Power Project. Data response.

And the printing job didn't work very well, so I

to have look at another page for Exhibit 431, which is

Soil and Water Resources - Metzger. Map of groundwater

basins in the Blythe area.

Exhibit 432, which is Soil and Water Resources -

CEC Staff. Blythe II Soil and Water Resources, Final

Staff Assessment Technical Report.

HEARING OFFICER CELLI: And then there's 33
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through 36.

STAFF COUNSEL HOLMES: Those we'll be introducing

during the hearing. We don't actually -- I think that we

don't have the sufficient number of copies this morning to

be able to distribute to all the parties. So I would

prefer to wait until we have the appropriate number of

copies and do it at the time that's a specific technical

area is addressed.

I can tell you what they are. One is a revised

Worker Safety, Condition of Certification. That would be

Exhibit 433.

Exhibit 434 will be a CEC staff memo accepting

Applicant's changes to Conditions of Certification in soil

and water resources and rejecting other changes.

Exhibit 435 will be in Biological Resources,

revised Conditions of Certification -- Condition of

Certification Bio 19.

And Exhibit 436 will be a revised waste

condition.

But I don't want to move those until we have

sufficient copies to provide to all the parties.

HEARING OFFICER CELLI: Thank you.

So exhibits -- let's see, we've taken in through

424. So exhibits 425 through 432, any objection by

applicant?
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MR. GALATI: No objection.

HEARING OFFICER CELLI: Any objection from CURE

as to exhibits 425 through 432?

MS. KOSS: In objection.

HEARING OFFICER CELLI: Any objection from CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Any objection, Mr.

Silver?

MR. SILVER: With regard to Mr. Budlong, I don't

think there's any objection. But I haven't seen these

exhibits. Were they sent out electronically last week?

STAFF COUNSEL MAYER: Yes. All the exhibits were

Emailed out -- I mean I'll just call the first round of

additional exhibits was Emailed out on July 7th, with CDs

to follow. And then unfortunately only last night did we

serve the remaining three. But we will be giving out hard

copies of these three as we introduce them.

MR. SILVER: But I take it you don't have hard

copies available of 425 to 432 at the present time?

STAFF COUNSEL MAYER: I can do that for you at

lunch.

MR. SILVER: Yeah, that would be fine.

At this time no objection --

HEARING OFFICER CELLI: Thank you.

MR. SILVER: -- to those exhibits.
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HEARING OFFICER CELLI: Good.

(Thereupon Staff's Exhibits 425 through 432

were marked for identification and received

into evidence.)

HEARING OFFICER CELLI: Now we're on to CURE.

According to my exhibit, CURE has exhibits -- are you the

500 series?

MS. KOSS: Yes.

HEARING OFFICER CELLI: So through 541?

MS. KOSS: Yes. Friday we added some exhibits.

We Emailed those to all the parties. I brought paper

copies and CDs of them today, handed them out to the

parties. And I have them as well for the Committee.

I can read them to you when we get there. Should

we move everything else first?

HEARING OFFICER CELLI: Okay. So as to -- do you

have a motion as to Exhibit 500 through 541?

MS. KOSS: CURE would like to move exhibit 500

through 522 and 528 through 541.

HEARING OFFICER CELLI: 528 through 541.

Now, before we entertain that, what happened to

523 through 527?

MS. KOSS: Well, due to the letter from the

Colorado River Board that was Emailed to the parties on

July 8th, we no longer require the few exhibits that were
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listed 523 through 527. Specifically the letter is

dispositive of the issue of whether the project site is

located within the accounting surface area designated by

USGS. And according to the Colorado River Board, the

letter -- or USGS reports indicate that the aquifer

underlying lands located within the accounting surface is

hydraulically connected to Colorado River and groundwater

withdrawn from the wells located within the accounting

surface would be replaced by Colorado River.

So the only remaining question is whether less

than 100 percent of the project water is Colorado River.

We don't have a witness on that issue and we don't need to

take any hearing time on it.

HEARING OFFICER CELLI: Good enough.

So, Applicant, we're going to make -- there's a

motion to receive exhibits marked for identification 500

through 522 and 528 through 541.

Is there any objection by Applicant?

MR. GALATI: No objection.

HEARING OFFICER CELLI: Thank you.

Any objection by staff to --

STAFF COUNSEL HOLMES: No.

HEARING OFFICER CELLI: -- 500 through 522 and

528 through 541?

STAFF COUNSEL HOLMES: No objection.

EHLERT BUSINESS GROUP (916)851-5976

38

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



HEARING OFFICER CELLI: Any objection from CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Any objection, Mr.

Silver, on behalf of Mr. Budlong?

MR. SILVER: No objection.

HEARING OFFICER CELLI: And, Mr. Boyd, did you

call in?

Okay. I have a feeling we'll hear from when we

does -- if he calls in.

With that, exhibits 500 through 522 and exhibits

528 through 541 are received into evidence.

(Thereupon CURE's Exhibits 500 through 522

and 528 through 541 were marked for

identification and received into evidence.)

HEARING OFFICER CELLI: Next we have CBD --

MS. KOSS: Sorry. Shall we then move our

additional exhibits, which I --

HEARING OFFICER CELLI: Please. If you can

identify -- first of all, what is the number range that

we're at here? It's 542 through what?

MS. KOSS: 547.

HEARING OFFICER CELLI: And if you could just

identify what these are.

MS. KOSS: 542 is persistence in local

extinctions of endangered lizard, uma inornata, on
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isolated habitat patches. Cameron Barrows and Michael

Allen.

543, Final Report, Mojave Fringe-toed Lizard

survey at the Marine Corps Air Ground Combat Center, 29

Palms, California, and nearby lands administered by BLM.

544, the Natural History of the Mojave

Fringe-toed Lizard, uma scoparia, the northern lineage

Armargosa River, California, prepared by Jeffrey Jarvis.

545, Amphibian and reptile species of special

concern in California. Department of Fish and Game, pages

138 to 144.

546, comment letter dated 7/2/10 from Gerald

Zimmerman, Colorado River Board of California, to Mike

Monasmith, CEC, re section 5 BCPA, contractual

entitlement.

And 547, State of California Public Utilities

Commission Draft Resolution E-4343.

And I can distribute those to the Committee now,

if I may.

HEARING OFFICER CELLI: Please.

So there's a motion then to receive into evidence

exhibits marked for identification 542 through 547.

Is there any objection from Applicant, as to

exhibits 542 through 547?

MR. GALATI: No objection.
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HEARING OFFICER CELLI: Staff, any objection to

542 through 547?

STAFF COUNSEL HOLMES: No objection.

HEARING OFFICER CELLI: CBD, any objection to 542

through 547?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Mr. Silver on behalf of

Mr. Budlong?

MR. SILVER: No objection.

HEARING OFFICER CELLI: Thank you.

Exhibits 542 through 547 marked for

identification will be received into evidence as 542

through Exhibit 547.

(Thereupon CURE's Exhibits 542 through 547

were marked for identification and received

into evidence.)

HEARING OFFICER CELLI: Now, we are on to the

Center for Biological Diversity, CBD. I have on our list

exhibits 600 -- oh, wrong party. CBD was 800 through 831.

MS. BELENKY: That's right.

HEARING OFFICER CELLI: Okay.

MS. BELENKY: And CBD also may have a few more

exhibits during the hearing today. But we would move them

into the record at that time if it comes up.

HEARING OFFICER CELLI: So what is the motion?
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MS. BELENKY: CBD would like to move into the

record exhibits 800 through 831 at this time.

HEARING OFFICER CELLI: Any objection, Applicant?

MR. GALATI: No objection.

HEARING OFFICER CELLI: Any objection from staff?

STAFF COUNSEL HOLMES: No objection.

HEARING OFFICER CELLI: Any objection from CURE?

MS. KOSS: In objection.

HEARING OFFICER CELLI: Any objection from Mr.

Silver?

MR. SILVER: No objection.

HEARING OFFICER CELLI: Then Committee will

receive into evidence exhibits marked for identification

800 through 831 as Exhibits 800 through 831.

(Thereupon CBD's Exhibits 800 through 831

were marked for identification and received

into evidence.)

HEARING OFFICER CELLI: Mr. Silver, I have marked

for Mr. Budlong -- let's see.

MR. SILVER: I think 700 through 709, page 19

of --

HEARING OFFICER CELLI: There you go.

Do you have any other further evidence to put in

today?

MR. SILVER: No. I would move then exhibits 700
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through 709 into evidence on behalf of intervenor Budlong.

HEARING OFFICER CELLI: Any objection, Applicant?

MR. GALATI: No objection.

HEARING OFFICER CELLI: Any objection, staff?

STAFF COUNSEL HOLMES: No objection.

HEARING OFFICER CELLI: Any objection from CURE?

MS. KOSS: No objection.

HEARING OFFICER CELLI: Any objection from CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: There being no objection,

Mr. Budlong's exhibits marked for identification as 700

through 709 will be received into evidence as exhibits 700

through 709.

(Thereupon Budlong's exhibits 700 through 709

were marked for identification and received

into evidence.)

HEARING OFFICER CELLI: Now, what we've just

accomplished, folks, is a mountain of work. It really

takes a lot of time. We've just received in all of the

evidence from all of the parties, with the exception of

Mr. Boyd. We will take his evidence, I presume, on the

21st when we deal with cultural.

With that, then we can close the record on -- oh,

did that include sociology?

MR. GALATI: Yes, it did.
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HEARING OFFICER CELLI: Socioeconomics.

MR. GALATI: Yes, it did. It actually included

our cultural testimony as well, which we can revisit. But

I think that included everything filed to date.

HEARING OFFICER CELLI: Very good.

Then the record is closed with regard to the

uncontested topics, which are facility design, geology and

paleo, noise impacts, public health, powerplant efficiency

and reliability, traffic and transportation, transmission

line safety and nuisance, and socioeconomics.

So that's quite a bit. Well done, parties.

With that, we will now move in to biology.

What I'm led to believe is that, Applicant, you

have a panel to call?

Mr. Galati.

MR. GALATI: Yes, we have a panel, and I'd like

to call them in just a moment. I wanted to give you an

idea of what we plan to do in biology and make sure that

the Committee was comfortable with this.

You've just received a bunch of evidence, and it

shows some changes over time as the parties worked out or

at least certain of the parties, not all agreement on

everything, but we've got -- the applicant has a lot of

agreement with staff.

So, there is an exhibit that in my opening

EHLERT BUSINESS GROUP (916)851-5976

44

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



testimony I'd like to respond to, that have already been

served and I have a copy of. And it's staff's exhibit,

which they went through and captured changes -- well,

proposed changes to the Conditions of Certification.

What I'd like to do is bring my panel up,

describe how that differs from our opening testimony, and

whether our opening testimony is now changing to agree or

disagree with that document. We think that there's a lot

of agreement there, and we think that might be the best

working document to use for biology conditions.

So if staff would move that into the record, I

will waive needing a copy, so that I can then use it, or I

could just use it as marked for identification.

HEARING OFFICER CELLI: That staff's exhibit --

what number?

STAFF COUNSEL MAYER: 435.

HEARING OFFICER CELLI: 435.

435 was the Soil and Water Conditions of

Certification or the Revised Bio?

STAFF COUNSEL HOLMES: Biological Resources.

HEARING OFFICER CELLI: Okay. And have all of

the parties received what's been marked for identification

as 435, Changes to Conditions in Bio?

STAFF COUNSEL HOLMES: It was Emailed to the

service list last night.
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HEARING OFFICER CELLI: Okay. CURE, would you

care to acknowledge the receipt of exhibit what we're

going to call 435. Did you receive exhibit -- what we're

calling 435 is changes to biological conditions.

MS. KOSS: No objection.

HEARING OFFICER CELLI: Okay. No objection.

Any objection from CBD?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Mr. Silver, any objection

for Mr. Budlong?

MR. SILVER: No objection.

HEARING OFFICER CELLI: Thank you.

And Ms. Mayer is passing them out, what we just

received, I presume 435?

STAFF COUNSEL MAYER: Yes. It should be marked

Staff Exhibit 435.

Staff Exhibit 435.

HEARING OFFICER CELLI: Okay. There being no

objection, then Exhibit 435 will be received into evidence

as Exhibit 435.

Before we begin and before you call your

witnesses, there was a request that we possibly start with

the staff's evidence first before applicant's.

Do you have an opinion on that, Mr. Galati?

Would that be more efficient or less?
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MR. GALATI: I actually think it might be maybe a

little bit less efficient, because staff has not yet heard

our response to this exhibit, which might mean they don't

have to put testimony on for that item.

HEARING OFFICER CELLI: Well, then let's go with

that.

Applicant, please call your first witness -- or

call your witnesses.

MR. GALATI: I'd like to call our biology panel.

And I'll have them identify themselves when they get into

position.

HEARING OFFICER CELLI: Yes, please. Biology

panel, come on up and have a seat here in front of the

dais. Make sure you're right up on a microphone when you

speak your name and when you answer questions. If you

have a business card, if you can give one to Mr. Peters,

the reporter, that would be a nice thing to do.

MR. GALATI: While they're assembling, again, Mr.

Celli, our plan would not be to restate anything in any of

our filings, as you have them and they've been read, but

just to tell you where those things changed; and then make

the witnesses available for cross-examination and

questions from the Committee.

HEARING OFFICER CELLI: Excellent. Great idea.

I'm going to have the witnesses -- you're all
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going to have to turn and stand and face the court

reporter. He's going to swear you in in a minute.

Is this your panel of three?

MR. BUSA: We're checking.

Miles, we've got a chair for you.

MR. GALATI: Also, CURE had asked last week if we

were going to bring a witness on Golden Eagle's survey.

We had not identified a witness for that purpose, but I

told them that I could if they wanted.

And I believe that we have Laura Nagy on the

telephone that's available to also speak if the other

parties don't object to that. That was not a witness that

was identified as part of our panel, but being brought in

response to a request from CURE.

HEARING OFFICER CELLI: Laura Nagy, is it?

MR. GALATI: I think I need to call her and get

her to call in.

HEARING OFFICER CELLI: Yeah, actually it would

be best to have her --

MR. GALATI: We don't have any issues in our

direct testimony, so we can proceed without her. And if

CURE would like to cross examine, then we can have her on

the phone.

HEARING OFFICER CELLI: Ms. Koss, did you

anticipate cross-examination?
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MS. KOSS: Yes.

HEARING OFFICER CELLI: Yes, she did.

So therefore my request would be to have maybe

Mr. Busa or someone give her a call on the phone and have

her WebEx in, so I can actually see her name appear.

MR. GALATI: I'm 95 percent sore that's being

done behind me right now by people much more efficient

than me.

HEARING OFFICER CELLI: That's great.

What happens is you have either the option to go

in on your computer on WebEx and have the computer make a

call into your telephone, or you can call in. And when

people call in on their own telephone, we don't -- it

doesn't identify who they are and I don't know who they

are.

When the computer calls you, we know who you are.

So that would be the preferred option.

Meanwhile, if I could have these witnesses sworn

and then -- is it Ms. Naggi N-a-g-g-i?

MR. GALATI: N-a-g-y, Laura Nagy.

HEARING OFFICER CELLI: Then when she calls in,

either we'll need to please be reminded to have her sworn

as well.

But let's swear in your panel at this time.

(Thereupon the witnesses were sworn, by the
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court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: Please have a seat, Mr.

Stein. And if you would start. And we will go to your

right afterwards.

Please state and spell your name.

MR. STEIN: Kenny Stein, environmental manager

with NextEra. S-t-e-i-n.

HEARING OFFICER CELLI: Thank you.

DR. KARL: Alice Karl, biological consultant to

NextEra. K-a-r-l.

MS. FESTGER: A biologist for Tetra Tech for the

Applicant. F-e-s-t-g-e-r.

HEARING OFFICER CELLI: I'm going to need you

because you have a softer voice to really belt it out

right into that microphone please.

Go ahead.

MR. KENNEY: Miles Kenney, geologist,

geomorphologist. Last name K-e-n-n-e-y.

HEARING OFFICER CELLI: Thank you.

And, Ms. Festger, did you say what your expertise

was in?

MS. FESTGER: Biologist.

HEARING OFFICER CELLI: Thank you.

Mr. Galati.
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Whereupon,

KENNETH STEIN, EMILY FESTGER,

ALICE KARL and MILES KENNEY

were called as witnesses herein, and after first

having been duly sworn, were examined and

testified as follows:

DIRECT EXAMINATION

BY MR. GALATI:

I think I'll direct most of these questions to

Mr. Stein for the time being to establish some preliminary

matters.

Mr. Stein, did you prepare as part of your panel

your testimony identified as Exhibit 60 for biological

resources -- revised opening testimony?

MR. STEIN: Yes.

MR. GALATI: And did you also assist in or

preparing rebuttal testimony identified as Exhibit 63?

MR. STEIN: Yes.

MR. GALATI: Do you have any changes -- well,

first of all, have you reviewed Exhibit 435?

MR. STEIN: Yes.

MR. GALATI: And that would be staff's changes to

the Conditions of Certification based on the workshop,

correct?

MR. STEIN: Yes.
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MR. GALATI: Do you have any changes -- after

reviewing that, do you have any changes that you'd like to

make to your revised opening testimony?

MR. STEIN: Possibly. Let me make a few comments

on that.

Exhibit 435 represents sort of a compilation of

what staff and applicant has come to an agreement on with

several of the Conditions of Certification.

I'd have to say that there's been an incredibly

productive -- especially over the last several months in

trying to narrow down the number of issues that we're

meeting to discuss here today. And I'd like to thank

staff and, frankly, the other agency representatives on

that. The ball would go high on that.

You know, one of the biggest issues that we had

was with the fact there was some -- is whether or not the

entire site should be mitigated at one to one for impact

to desert tortoise. We had done surveys out there and did

not find tortoises present and did not feel that a good

portion of the site was desert tortoise habitat. Staff

and the agency representatives had their reasons for

believing that one-to-one mitigation was warranted. But

though we still don't necessarily agree with staff and the

other agency representatives on that issue, we've decided

not to contest to move things forward. So that's one

EHLERT BUSINESS GROUP (916)851-5976

52

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



large issue that is now sort of taken off the table for

hearings.

We think that we've worked real hard to again

narrow down the other issues. And there are a few in here

that we still need to discuss. And in the context of

discussing those few issues, we obviously may need to

bring up some new ideas that haven't been discussed

before.

MR. GALATI: So in changing your testimony

besides no longer objecting to the mitigation ratios

identified in Bio 12, I believe it is, let's go the Bio 8,

specifically with respect to Biocondition 8 in Exhibit

435.

HEARING OFFICER CELLI: That would be page 4 and

5 of Exhibit 435, Mr. Galati, is that right?

MR. GALATI: That's correct.

HEARING OFFICER CELLI: Thank you.

MR. GALATI: The changes to Item 3 and 6, are

those acceptable?

MR. STEIN: Yes.

MR. GALATI: And the change to Item 9, which

deals with noise impacts, staff has proposed additional

language there. Are those acceptable?

MR. STEIN: No, those are -- that's one of the

few issues that we wanted to have a further discussion on.
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MR. GALATI: Okay. And I would open up a general

question to the panel to help describe for the Committee

why we disagree with the changes in Item 9 of Condition of

Certification Bio 8 on noise.

HEARING OFFICER CELLI: Can I just before they

answer ask, are we only talking about the highlighted

language of Bio 9 starting with "loud construction

activities may..."?

MR. GALATI: That's correct. We've accepted Item

3 and Item 6 and all the rest of Bio 8. And we're

starting to talk about Bio 9, and then how that might

affect in the verification.

HEARING OFFICER CELLI: For the record, it says,

"Loud construction activities may be permitted from

February 15th to April 15th only if the designated

biologist provides documentation such as nesting bird data

collected using methods described in Bio 15 and maps

depicting location of the nest survey area in relation to

noisy construction to the CPM indicating that no active

nests would be subject to 60 dBa noise." And then there's

a verification, "Loud construction activities proposed

between February 15th and April 15th. No more than ten

days before initiation of such construction the project

owner shall provide documentation to the CPM indicating

that no active nests occur in the areas that would be
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subject to noise 60 dBa or greater."

So that's what we're talking about, correct?

MR. GALATI: That's correct.

So I'll ask a general question to the panel of

what our problem is with this particular portion of the

condition that Mr. Celli has just read into the record and

what our proposed solution is. We did propose a solution

in an earlier exhibit. If you need the number of that

exhibit, I can give that to you right now. It is Exhibit

66, what we entitled our Revised Opening Testimony Changes

to Biological Resources.

HEARING OFFICER CELLI: So there is a question

pending?

MR. GALATI: There's a wide-open question for the

panel to explain --

HEARING OFFICER CELLI: Just identify yourself --

sorry. Just identify yourselves before you speak. Speak

right into your microphone.

MR. STEIN: Kenny Stein. I'll just start out by

saying what the problem that we have here is just the way

it's worded right now, which restricts construction and

there's any noise -- restricts any construction activities

between February 15th and April 15 when there's any noise

above 60 dBa, will unnecessarily halt -- you know, could

unnecessarily halt construction activities for that period
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when we believe that there's other ways to ensure that

nesting birds around the perimeter of the project are

protected. And that's really the issue here, is making

sure that any noise within our fence line or along the

linears when we're going -- doing construction between

February 15 and April 15 is not disturbing nesting birds

nearby.

We had recommended that instead of just simply

restricting construction noise within that period of time,

that we be allowed to determine whether there are any

nesting birds around the perimeter where noise would be

generated; and if there were nests there, that we would

monitor the birds to make sure that their nesting was not

interrupted. And we would have biological monitors there;

and if the nesting birds were not disturbed, that

construction could continue. That was one of the

provisions that we had that was not accepted by staff.

And I think I'll turn it over to Emily, if you

want to say anything more about a rationale behind what we

had suggested.

MR. GALATI: I'm going to go ahead and identify

and jump right in -- excuse me, Emily -- jump right in and

identify that what you're talking about is our proposed

language on page 3 of Exhibit 66 - and it is highlighted

in bold and italics, - is that correct?
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MR. STEIN: Correct.

MR. GALATI: Go ahead.

MS. FESTGER: Okay. We had proposed what we

thought was a reasonable alternative to halting

construction, by establishing a buffer distance that was

large enough, taking into consideration that different

species of birds are affected differently by noise, and

establishing a buffer distance that large enough to -- so

we could -- we could avoid impacts in that regard, but

also establish a monitoring program, so if there was any

sort of disturbance, we could take action at that point.

So it's just a reasonable approach to not halting

construction but also to proactively try to avoid impacts

to species.

HEARING OFFICER CELLI: Next witness. Any

further witness on this question?

DR. KARL: We would also like to say that this

should be a continuous level of 60 dBa, not an

intermittent or pulsing level of 60 dBa.

For instance, a -- I mean it has very real

practical applications. A truck driving down the road is

60 dBa. And if we're going to put up the fence line --

going to put up the fence, we're going to have trucks

driving down that fence line in order to construct the

fence. And so -- but they're going to be stopping. It's
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not going to be a constant noise. They're going to be

stopping. So we would like to insert the additive it's

continuous for 60 dBa.

MR. GALATI: I'd like to move on to Condition of

Certification Bio 9 in Exhibit 435 on page five.

Do you agree with the change to Bio 9 in Item 6?

MR. STEIN: Yes.

MR. GALATI: Bio 12 on that same page, do you

agree to Item No. 1?

MR. STEIN: Yes.

MR. GALATI: And Bio 14 on that same page,

carrying over to page six, has some red line -- some

strikeout and some additions. Do you agree to the changes

to Bio 14?

MR. STEIN: Yes.

MR. GALATI: Page 6, Bio 15, preconstruction nest

surveys has some changes to it. Do you agree to those

changes?

MR. STEIN: Yes.

MR. GALATI: Bio 16, also on page 6, carrying

over -- or actually just ending on page 6, has some new

highlighted lines adding the words "transmission lines."

Do you agree to that change?

MR. STEIN: Yes.

MR. GALATI: Bio 17 includes some language
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associated with the American Badger on page 7. Do you

agree to the changes to that condition?

MR. STEIN: Yes.

MR. GALATI: Bio 18 deals with burrowing owl,

impact avoidance, minimization, and compensation measures,

on page 7.

Do you agree with the changes that are made here?

Let's start with Item 3b.

MR. STEIN: Yes.

MR. GALATI: There's also a commensurate change

to item -- another change to Item D-i. Do you agree to

that?

MR. STEIN: Yes.

MR. GALATI: And there's a change to section 4 on

page 8.

Do you agree to that?

MR. STEIN: Yes.

MR. GALATI: Lastly, there is an Item A on page

nine, which deals with areas occupied by burrowing owls.

Do we agree to that change?

MR. STEIN: I wanted to get a clarification from

staff on that. I don't know what the right opportunity

would be for that. But what we ultimately -- we're fine

with this language as long as where it says in A2, we're

talking about criteria for mitigation lands here, that
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where the acquisition lands must be either currently

support -- either currently support burrowing owls or be

within dispersal distance from areas occupied by burrowing

owls, that areas occupied by burrowing owls means that

there's a sign there that owls are in those areas as

opposed to necessarily observing an owl, which is similar

to the interpretation of occupied that, you know, the

staff had used for the desert tortoise.

MR. GALATI: Okay. I'm going to ask the panel if

anyone else has anything else they'd like to comment on

that to explain to the Committee again why signs should be

enough to determine whether something is occupied or not?

Do we have anything more to add?

MR. STEIN: I guess just to say that if you

find -- if you find sign, you know, for example, pellets

out there that -- that that's just as good as knowing that

the owls are there. Even though you might not have seen

the owl, you've seen the sign that they do occupy the

site.

DR. KARL: The purpose of the condition was to

ensure that the compensation lands were useful to

burrowing owls. And so if owls are shown to be using

areas within the dispersal distance of approximately five

miles, and this could easily be based on the sign that

they are using that area, that that's all we want to
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clarify.

HEARING OFFICER CELLI: I just wonder if there's

a quick and easy answer from staff on this one. Or should

we just keep going with applicant?

STAFF COUNSEL HOLMES: There's not a quick and

easy answer. But perhaps there will be later today when

our witnesses are testifying.

HEARING OFFICER CELLI: Thank you.

Please, Mr. Galati, keep going.

MR. GALATI: I apologize to the Committee in

advance. But Bio 19 is a lengthy condition. I think

we're going to move over to Bio 20 just -- we're going to

move to the rest of the changes. I think that that will

help streamline what we're talking about.

HEARING OFFICER CELLI: Page 28 of Exhibit 435,

Sand Dunes Mojave Fringe-toed Lizard mitigation.

MR. GALATI: Correct.

Mr. Stein, you have reviewed the changes to the

analysis and the change to the condition of Bio 20 here on

page 28 and 29?

MR. STEIN: Yes.

MR. GALATI: And do you agree to the changes?

MR. STEIN: Yes.

MR. GALATI: Bio 24 is nonexistent, as I -- I

guess I should handle that first.
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For all the conditions that are not identified in

this document, do you agree to those conditions? That

would be Bio 1 through 7 and, for example, Bio 24.

MR. STEIN: The assumption there is that they

accepted our comments as we had put in our revised opening

testimony. So, yes.

MR. GALATI: Let's go to Bio 25. There's a

change there. Do we agree to that?

MR. STEIN: Yes.

MR. GALATI: Condition Bio 28. There are some

changes here. Bio 28 deals with the Golden Eagle

inventory and monitoring.

I guess I'll ask the global question. Do we

agree with all of the changes here?

MR. STEIN: Yes. There's a numbering issue.

Twenty-eight has paragraph -- subparagraphs 1, 3, and 4.

So obviously it's just a question as to whether or not

it's just numbering or whether there's a paragraph

missing.

MR. GALATI: Maybe staff could answer that for us

real quick.

STAFF COUNSEL HOLMES: There were no changes to

number 2.

MR. STEIN: Okay.

HEARING OFFICER CELLI: So number 2 still

EHLERT BUSINESS GROUP (916)851-5976

62

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



exhibits, it's just not reproduced?

STAFF COUNSEL HOLMES: It's just it wasn't

included because there were no changes to it.

MR. STEIN: Yeah, yeah. Okay.

MR. GALATI: You agree to Bio 28 as written?

MR. STEIN: Give me one second.

Yeah, that's fine. One more clarification that

we'd like to get. In paragraph 3 for demonstration of

unoccupied territory status, a nesting territory or an

inventory habitat shall be considered unoccupied by Golden

Eagle only after completing two full surveys within one

mile of the project area in a single breeding season. We

wanted to make sure that in paragraph 3 they meant the

surveys to apply within a mile.

STAFF COUNSEL HOLMES: Yes, that's correct.

MR. GALATI: So we would ask that Mr. Celli note

this. Particularly in the transcript for himself, we

would like that actual -- those words added to this

condition. And with that, it would be acceptable to us.

So that is after -- Mr. Stein, if you could tell

for the transcript, to make it complete, exactly where you

want the words inserted.

HEARING OFFICER CELLI: If I may, just -- what

I'm looking at in paragraph 3 is the word "two full" looks

like it's in bold and the word "aerial" was stricken. Is
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there any other change in paragraph 3?

MR. STEIN: Yes, we'd like to add after the word

"surveys" -- two full surveys within one mile of the

project area.

HEARING OFFICER CELLI: And do we know if this is

a contested issue?

MR. GALATI: I think staff just agreed to that.

That is where it's trying to make the record correct.

HEARING OFFICER CELLI: And have we heard from

the other parties on that issue? I just want to -- can

I -- nodding heads yes, no.

MS. KOSS: Sorry. What was your question?

HEARING OFFICER CELLI: Addition, within one

mile -- the two full surveys within one mile. I just want

to know if we have to revisit this issue later.

MS. KOSS: I suppose I should now say that

everything -- I guess this is a good point to say that

these revisions that the applicant and staff are agreeing

on does not necessarily reflect CURE'S agreement. So we

have issues with many of these changes.

HEARING OFFICER CELLI: Good enough. Thank you

so much.

Mr. Galati.

MR. GALATI: And I apologize if I insinuated

otherwise. This is the agreement that we have worked out
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in our workshop with staff, and we're responding to

staff's languages.

HEARING OFFICER CELLI: Thank you for that

clarification.

MR. STEIN: One more clarification I'd like to

get.

In paragraph 1 of Bio 28, annual inventory during

construction, it says for each calendar year during which

construction will occur inventory shall be conducted to

determine if Golden Eagle territories occur within one

mile of the project boundaries. And then the next

sentence says that the survey methods for inventory shall

be described in the interim Golden Eagle inventory

monitoring protocols.

Those protocols actually require surveys out to a

greater distance. And we want to make sure that by

putting in that next sentence, they aren't -- there isn't

now a requirement to do surveys beyond the one mile

because they're referencing to do the surveys in

accordance with this particular protocol. So just a --

perhaps just a clarification there.

HEARING OFFICER CELLI: Staff, do you have a --

STAFF COUNSEL HOLMES: That's correct.

HEARING OFFICER CELLI: Is it that that's correct

for the record?
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I just want to be clear that -- because I didn't

hear Ms. Holmes. And I could have been talking over her

at the same time. So I want to make sure that it's made

its way to the record that she said that's correct.

STAFF COUNSEL HOLMES: It's a one-mile survey.

HEARING OFFICER CELLI: Thank you.

MR. GALATI: If I could jump in here, just to

avoid a comment on the PMPD.

Mr. Stein, the language you read in, which is

within one mile of the project area, would you support

changing your testimony to project boundaries? Would that

be acceptable to you?

MR. STEIN: Yes.

MR. GALATI: So for the record, to clarify, we

would like the insertion of the words "within one mile of

the project boundaries," as opposed to "project area."

And with those clarifications on the record, I

think that we are -- and with that change, we accept Bio

28, Mr. Stein?

MR. STEIN: Yes.

MR. GALATI: Our revised opening testimony

included other changes to conditions that do not show up

in Exhibit 435. And one of them is requested changes to

Bio 21, which dealt with evaporation ponds.

Would you like to comment on whether or not we're
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changing our testimony in that area?

MR. STEIN: Yes, we're willing to accept staff's

Condition of Certification as it was put in the Revised

Staff Assessment.

MR. GALATI: There's also a recommended change to

Bio 23 dealing with the decommissioning and reclamation

plan. That change deals with BLM having discretion over

the decommissioning and reclamation plan. This is in our

revised opening testimony, Exhibit 60, in the Biology

section. Hang on a second, I'll turn to the right page.

On page 50 of the revised opening testimony, Mr.

Stein, do you have any changes or would you just like to

point to the Commission to read that change in

verification?

MR. STEIN: I don't have a copy of that.

MR. GALATI: Can you get a copy of that.

MR. STEIN: Mr. Galati, can you tell me what

condition that is?

MR. GALATI: Yes. Bio 23, decommissioning. And

I'm about ready to hand you a copy of the Exhibit 60, page

50, the revised opening testimony. And I'll correct the

error that has plagued me since I wrote this heading. Bio

24 should be removed and changed to Bio 23. We're talking

about Condition of Certification in Bio 23.

(Laughter.)
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MR. GALATI: I've had to do that every time I

talk about it.

MR. STEIN: Well, I guess our assumption is that

the changes that we suggested are in fact acceptable to

staff.

MR. GALATI: Okay. If they aren't acceptable, I

just wanted you to point for the record that this is an

area we disagree. We're still asking for these changes to

Bio 23, correct?

MR. STEIN: Yes. The changes that we had made in

our testimony are still the changes that we'd like to have

made for that condition.

HEARING OFFICER CELLI: Can you just specify what

they are just to make the record clear.

MR. STEIN: The changes are basically to have,

you know, the ultimate decisions on decommissioning and

the content of the decommissioning plan in the hands of

the Bureau of Land Management as opposed to the Energy

Commission, since the BLM has their own provisions for

when they require that decommissioning plan and what

exactly goes into it.

HEARING OFFICER CELLI: Thank you.

MR. GALATI: I believe that covers our direct

testimony on the Conditions of Certification.

We had provided rebuttal testimony to CURE and
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CBD's experts.

If the Committee would like to have a brief

synopsis of the disputes in the points, we'd be more than

happy to do that.

HEARING OFFICER CELLI: Yes, if I could just have

a moment.

MR. GALATI: I forgot. Remember, I skipped over

the large Bio 19.

(Laughter.)

HEARING OFFICER CELLI: Thank you.

(Laughter.)

MR. GALATI: And that was not meant to slight

staff, because there's been a lot of work in this

condition. It's just I think we need to now go back to

Bio 19. So I apologize.

Exhibit 435, beginning on page 9.

And rather than belabor the transcript with my

questions, I think I'm going to ask the panel to walk

through the sections of Bio 19 that are acceptable and the

sections that are not, and give a brief explanation why.

MR. STEIN: Okay. We have no problems with the

introductory paragraphs in Bio 19 or anything in Section A

of Bio 19.

We also have no problems or comments on Section B

of Bio 19.
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So our comments are restricted to Section C and

Section D.

In Section C, starting on page 15 of the exhibit,

we're talking here about avoidance requirements for

special status plants detected in surveys that will be

conducted this summer and fall.

And paragraph 1 is directed at mitigation for

CNDDB Rank 1 plants. And paragraph 2 is for mitigation

for CNDDB Rank 2 plants. Those are the two paragraphs

that we have comments on in Section C.

Paragraph 1. The -- yeah, the first comment that

we have is in the first sentence. It reads: "If species

with a CNDDB rank of 1 are detected within the project

disturbance area or otherwise directly impacted by

discharges from or the diversion of streams around the

project, the project owner shall implement measures to

achieve complete avoidance of occurrences on a linear

facility."

We want to make -- and perhaps a clarification.

But we don't think the complete avoidance should be

required on a linear facility. That may not be feasible

where you have a linear facility and you come upon a

population of plants on some sort of swale that's

perpendicular to the linear facility. You can't

necessarily just shift the linear facility a little bit to
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the left or a little bit to the right to avoid it.

So we want to make sure that this provision is

read -- or rewritten so that we only have to avoid it if

it's feasible. And if we can't, then we would move to the

mitigation provisions that are in Section D, which require

mitigation at a certain ratio.

The same issue comes up in paragraph 2 for the

CNDDB Rank 2 plants, where it suggests complete avoidance

is mandatory on all linear project features.

I don't know if this is something that staff can

respond to now. You know, again, perhaps it's

been -- we're misreading this. But if not, this is

something that we'll need to talk further about.

HEARING OFFICER CELLI: Staff, is there a quick

answer to this?

STAFF COUNSEL HOLMES: The quick answer was that

we thought that this language actually had originally come

from the applicant -- or the agreement had come from the

applicant. Obviously we're mistaken, and I think that the

witnesses will have to address it in more detail when they

testify.

HEARING OFFICER CELLI: Thank you.

MR. STEIN: So the request there is that it be

rewritten to provide flexibility to allow us to mitigate

where avoidance is not feasible.
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DR. KARL: What we originally said was that we

would avoid 100 percent if feasible. Well, our intention

is to avoid impacts to special status species in all

respects. So we would intend to avoid as much of the

population as possible, and that's what we originally

wrote.

MR. GALATI: That takes us through Item C1 and 2.

There are some changes to Section 4 and Section 5 of Item

C. Are those acceptable?

MR. STEIN: Four and five are fine.

Excuse me. Back up in 1.

Excuse me one second.

MR. GALATI: I guess I'll jump in here and

apologize to the Committee. We are working very fast. It

is changing. It's a complicated condition. We've spoken

about this condition at almost every workshop. So I

apologize we're not as smooth as we'd like to be, but we

are trying to work the issues out.

HEARING OFFICER CELLI: I appreciate that.

And I want to especially thank you. It makes a

big difference when you cite an exhibit to say what page,

what paragraph. That helps a lot. So thanks for doing

that.

MR. STEIN: Okay. The other issue we have with

paragraph 1 is that it requires avoidance. It doesn't
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allow mitigation in certain circumstances if a certain

percentage of the population is impacted. And that's a

concern to us. We want the condition to be written such

that if we find one of these plants and we can't avoid it,

that we would be allowed to mitigate for it. These are

not listed plants. They're special status. They are

special status, but they're not listed plants. And in the

unlikely event that one of these plants is identified and

we can't protect the percentage of the population that's

being asked to protect here, we'd like to be able to

mitigate for that impact in Section B as opposed to a

blanket requirement for avoidance, which, you know, has

the potential to require a reconfiguration of the project

at the last minute.

The same issue comes up for -- I apologize. It

doesn't. We're fine. Actually the language in paragraph

2, for Rank 2 plants, which allows mitigation where we

can't avoid, is the same type of language that we'd like

to be brought up into paragraph 1.

So moving on to Section D.

MR. GALATI: Just a moment.

Yes, let's move on to Section D.

MR. STEIN: Section D on page 16 of Exhibit 435

states it is directed at off-site compensatory mitigation

for special status plants.
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This has an across-the-board requirement for a

mitigation ratio at 3 to 1. We had recommended 1 to 1,

which had been -- our understanding, had been used in the

past. We're unclear why staff has chosen a much more

stringent 3-to-1 mitigation ratio for again plants that

aren't listed.

We've done a little bit of research over the

weekend to find that staff was recommending 2 to 1 in one

of your other cases for Palmdale, for example. So we --

you know, our recommendation was 1 to 1. We feel that 3

to 1 is overly stringent, and are recommending that the

mitigate ratio be changed to 1 to 1.

That's the only issue we have with Section D.

I don't believe we have any problems with any of

the remaining language in the condition at this time.

MR. GALATI: And, Mr. Celli, in trying to carry

out the order earlier not to let things slip into the

21st, this is a complicated condition. There have been

several changes. We certainly -- that is our best

testimony at this time. I'd like the ability to reserve,

if there is an opportunity to have further conversations

with staff or after the testimony, to maybe comment on

some of the other areas since we are working with last

night's document.

HEARING OFFICER CELLI: Well, that's no problem.
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But really I'm hoping that we'll be able to flesh whatever

issues out. And if you need redirect later after you hear

from the other parties, maybe we can sew it up then. And

at the close of bio, we'll see where we stand.

MR. GALATI: Thank you.

So now, for the second time, we're done with

Conditions of Certification, now correctly.

So that brings us to our rebuttal testimony to

the issues raised by the intervenors. We filed rebuttal

testimony. If the Committee would like, we can rely on

what we filed or we can give you a summary of what the

points are and where the disagreements are.

HEARING OFFICER CELLI: That would be helpful. I

just wanted to know what the exhibit number was, the

rebuttal.

MR. GALATI: The rebuttal testimony is 63.

HEARING OFFICER CELLI: Thank you.

It would be probably helpful to have a summary.

MR. GALATI: Okay. I'm going to ask the panel

the opening testimony of CURE's witness, Mr. Cashen,

raised issues around the -- and I think it's Gila

Woodpecker. And so maybe we can have our panel address

those points.

DR. KARL: Alice Karl.

Mr. Cashen says that the project site Genesis has
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habitat that could support Gila Woodpecker, which is a

State endangered species. And he cites a variety of

California Natural Diversity Database (CNDDB) locations

that he says are comparable to our site. And he cites a

study that was done in Milpitas Wash that because there

were -- there were Gila Woodpeckers -- nests of Gila

Woodpeckers down there, then they certainly could be found

at our site at Genesis because it is essentially due south

of our site. What he fails to mention is it's 20 miles

south of the site. It's alongside the Colorado River and

it's over a mountain range.

The Genesis site is not Gila Woodpecker's nesting

habitat. Gila Woodpeckers prefer saguaros. And they

require nesting substrates in which they can dig a hole

with their beaks. And that's why saguaros are very useful

for them. They will also sneak into other softer woods.

And they are found along the Colorado River. But this

is -- the Colorado River habitat where they're found is

woodland habitat. Milpitas Wash in fact is -- it's many

kilometers across. And the authors of the paper that Mr.

Cashen cites actually state that the reason -- they're

sure that the reason why Gila Woodpeckers are in that wash

because it is a huge wash with extensive woodland habitat.

There is no similar habitat on the Genesis site.

There are a couple of drainages, both artificial, which
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are crossed by the linears. One is the swale just north

of I-10. And it's listed in the jurisdictional waters

report as wash 24 to 26. It is 52 feet wide. It does

have some large trees, but it is not an old growth palo

verde woodland.

The other wash -- the other -- it's not a wash.

The other water feature that the linears for Genesis cross

is the borrow pit that's south of I-10, which has tamarisk

and pine mesquite. And Gila Woodpeckers are known to nest

in that. But it's only 267 by 852 feet long. Gila

Woodpecker territory -- nesting territories are in the

range of one kilometer.

So there is not adequate habitat on the site to

support Gila Woodpeckers.

If there had been an errant individual - and

occasional individuals have been found quite far west,

including, as Mr. Cashen cites, in Griffith Park, although

he cites it as a population. In fact, the source says

wandering individuals.

If Gila Woodpeckers had been there, we probably

would have seen them, especially if they'd been nesting.

An errant individual's always possible in any situation,

almost. So we could never say that, no, we couldn't have

a wandering individual come through. But the -- they are

a noisy, highly aggressive birds. And if they'd been
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nesting there, we would have heard them. We were out

there for many, many days during the nesting period, and

we would have heard them.

So I feel comfortable that we have demonstrated

that Gila Woodpeckers could not be nesting on the site.

MR. GALATI: The next issue surrounds Bio 27 and

the Couch's Spadefoot Toad. While we agree with the

Condition of Certification by staff and the staff

analysis, Mr. Cashen raised issues about the Couch's

Spadefoot Toad.

Could I ask the panel to address those points.

DR. KARL: Yes. Alice Carl again.

We did surveys -- intensive surveys in 2009 and

2010 in -- and we looked for ponding habitats, our

artificial watering areas where water could pond to

facilitate metamorphosis of eggs into -- past the tadpole

stage. And that takes a minimum of -- Spadefoot toads are

remarkably fast. That takes about eight to ten days. And

so we looked for areas that, based on vegetation and

soils, that would identify that water could pond. And we

did that in both years. In 2010 we identified that we did

find an area like that. Actually there are a couple of

areas that we think are possible but unlikely.

We didn't -- the area in question is the borrow

pit again south of I-10, which is the same area that was
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identified by staff. And it has been identified as

identified previously in the -- well, about 25 years ago

as a -- as hosting breeding Couch's Spadefoot.

So We agree with staff's condition and analysis

that Spadefoot Toads could be there. We are going to do

surveys for them. These surveys won't change any of the

mitigation. Staff's analysis and conditions are very

comprehensive and assumes presence. And we'll find

out -- our surveys will merely quantify if they actually

are there.

Mr. Cashen also says that we probably couldn't

build -- he has question that we could build an artificial

pond if we have to mitigate. It's very likely that we can

avoid any water sources. Certainly we can avoid the

borrow pit. The transmission line is what goes over the

borrow pit. I think we can put a hole on other side of

that with no problem. But he said so.

So it's very unlikely that Genesis is going to

affect any breeding ponds. In the unlikely event that we

find a very small breeding pond during the surveys this

summer that we can't avoid, we would have to then

construct another breeding pond.

There's no reason to think we can't construct

another breeding pond. The borrow pit is a documented

breeding pond. It's entirely artificial. So we can
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construct one. There's no problem with that.

HEARING OFFICER CELLI: Wasn't there some concern

about the temperature of the water, the ability to get

it to --

DR. KARL: Well, the temperature of the water is

really dependent on how deep the water is. These species

come out in the spring and then besides the summer in

response to -- in response to essentially noise, thunder.

And they will actually come out before it's even rained.

But they respond to the thunder, and they will exit

subterranean burrows in order to breed in these temporary

pools that are produced by the summer monsoon. And really

the reason why they're hardly in California is because

they're -- the summer monsoon system is a -- is something

that comes from the Gulf of Mexico, complete with oil --

comes from the gulf of Mexico, and it's mostly in Arizona.

But it does get into eastern California certainly and

southeastern California. So Couch's Spadefoot are known

from there.

The other thing about Couch's Spadefoot is they

are very well known. It's very well documented that they

use artificial water sources - cattle tanks, things like

that, irrigation ditches - and in part because there are

quite a number of those and actually facilitate -- it

subsidizes their breeding. It subsidizes their breeding,
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although there is high degradation in those permanent or

semi-permanent water sources.

But of course, you know, they have a lost native

habitat due to urban sprawl, and some areas being turned

into agriculture as well.

So, you know, they will be breeding -- and so

that's a long answer to your question. They breed in the

summer in shallow pools, very shallow pools. And so it --

and they don't come out when it's been documented that

they -- by one paper, that they would not come out if the

soil temperatures were 20 degrees or cooler. So they are

a summer species. And in shallow pools it's going to be

warm. In the deeper pools it's not going to be as warm.

But it's going to be warm.

MR. GALATI: I'd like to ask the panel now to

address the issues raised -- I'm going to put them

together as well like Mr. Cashen did. Bighorn Sheep,

burrow deer, and lion -- mountain lion.

MS. FESTGER: This is Emily Festger.

Genesis is not within Bighorn Sheep habitat.

It's different than some of the other solar projects

that's being permitted at this time. It's approximately

three miles from Bighorn habitat.

The Palen Mountains, which are north of this

project, are a occupied Bighorn Sheep habitat. However,
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the McCoy Mountains east of the project are not currently

known to have Bighorn.

The project site is south enough from these

mountain ranges that we -- that Bighorn aren't going to be

using the site. We didn't find any sign of Bighorn during

our surveys. So, again, it supports our reason to believe

that Bighorn are not going to be using this site.

During the helicopter surveys that -- like I

said, we saw nine Bighorn in the Palen Mountains,

confirming that that range is occupied. But I think our

main point is that it's not Bighorn habitat. It's far

enough away.

DR. KARL: And we agree with staff's assessment

on Bighorn Sheep, burrow dear, and mountain lion. The

best -- what we did find evidence, some tracks, scat of

burrow dear, which is a mule dear. It's managed game --

managed as a native species. It's also managed as the

game species. The best habitat for this subspecies of

mule dear is the desert dry-wash woodland, which is off

the site. Although they certainly will use other washes,

the primary habitat is the dry-wash woodland.

Mountain lions in this part of their range occupy

mountains. They get into the mountains. We are several

miles from mountains and we wouldn't affect mountain

lions.
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MR. GALATI: I'd ask you to also address the

issue of the Mojave Fringe-toed lizard raised in Mr.

Cashen's testimony. And also if you could try to weave

into that the conversations that we've had in the public

workshops on July 1st and 7th about indirect impacts and

about the items that -- the measures that the project has

taken to minimize impacts to Mojave Fringe-toed lizards.

DR. KARL: The major question that staff was

concerned about was whether the wind shadow identified by

Dr. Collison south of the plant site would support Mojave

Fringe-toed lizards. We refer to this as the 151-acre

sand shadow.

And we -- our argument was that we did very

intensive surveys in this wind shadow that -- the combined

wind shadow. There are two. There's 100 visual acres,

then there's another one that overlaps it.

We surveyed approximately 22 percent of those

combined wind shadows. And the habitats are also the same

in both of them. So we surveyed a fairly large percentage

of that sand shadow.

We found a lot of the Mojave Fringe-toed lizards

outside of the sand shadow during other surveys. We were

surveying not just in the sand shadow. We were surveying

on project linears. And we found -- in 2009-2010 we found
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over 109 Mojave Fringe-toed lizards during our survey

time.

So they were clearly active while we were

surveying, and we did clearly find them.

Furthermore -- oh, well, we didn't -- we found no

Mojave Fringe-toed lizards in 151-acre sand shadow.

We extended our analysis, because there is one

plant that we were seeing quite a bit - ribbed cryptantha,

which is a sand -- blue sand associate, as is the Mojave

Fringe-toed lizard. And we looked at where we found

ribbed cryptantha, and to see if it was in the sand

shadow. We had only two occurrences in the sand shadow.

Both in a single drainage. And, in sum, the reason is

because it's simply not habitat in the sand shadow. It's

basically at the edge of the playa. It is -- it has fine

soils, gravelly substrates. There are a few small linear

features, narrow linear features, washes, that have sandy

habitat. And that's certainly why we found ribbed

cryptantha in one of those. But there aren't very many of

those.

And it's unclear that -- well, it's not unclear.

But the -- just because we did find ribbed cryptantha

doesn't mean that that same patch could support Mojave

Fringe-toed lizard. The Mojave Fringe-toed is a

vertebrate. It has territory. It needs to forage.
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Whereas the plant population is where it's not going to

move around. So we concluded that in fact there were no

Mojave Fringe-toed lizards in that sand shadow.

Where we did find them was very loose sandy

substrates. And we consistently found them where there

were loose sandy substrates.

MR. STEIN: This is Kenny Stein.

I also wanted to mention that we did recently --

where we did have Mojave Fringe-toed lizard habitat within

the footprint of the project, we were able to recently

reconfigure the project to avoid that area. It was

approximately --

MS. FESTGER: -- 41, 42 acres.

MR. STEIN: -- 41, 42 acres that we were able to

avoid. So that's something that we're able to do to

minimize impacts to that species.

MR. GALATI: Okay. Mr. Stein, I want to refer

the Committee to the new exhibits.

HEARING OFFICER CELLI: Before you guys want to

check in with the Committee, did you have any questions,

commissioner?

PRESIDING MEMBER BOYD: No.

HEARING OFFICER CELLI: I did have. I wanted a

clarification.

You mentioned that there was up to 151 acres of
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the wind shadow, that you were able to survey 22 percent

of them.

DR. KARL: We found that this combined with

shadow -- if you look on -- if you look at this document,

if you look on the very first figure -- sorry -- second

figure --

HEARING OFFICER CELLI: Exhibit number -- do we

know what --

MR. GALATI: Are you referring to the Exhibit 68,

Sand Dunes Mojave Fringe-toed Lizard Mitigation Bio 20

Discussion document?

DR. KARL: Yes.

If you look at Figure 1 in that document --

entitled Figure 1, you'll see the two slightly pink sand

shadows that are below the plant site. And in combination

we surveyed both of those, which have the same habitat.

We surveyed 22 percent of both of those.

Smaller surveys were in the eastern one, just

because that's where the linears were. But we also got

into the western sand shadow. But we feel very confident

that our surveys provided a very good sample of that

habitat.

HEARING OFFICER CELLI: Mr. Galati, go ahead.

MR. GALATI: You know, I think I'll quickly ask a
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question of Mr. Kenney.

Mr. Kenney, in the wind shadow area, you heard

Dr. Karl testify that there just wasn't a lot of loose

sand there. Could you briefly tell the Committee what

your expertise is and whether you agree that makes sense

with your findings and your report as well.

MR. KENNEY: This is Miles Kenney,

geomorphologist, geologist. And I've mapped in that area.

I've also looked at aerial photos. And I'm in agreement

with Dr. Karl, with the findings that there's just very

minor strips of loose sand that's associated in my opinion

with active washes. And so once the wash flows, the wind

is pulled out of the active wash. And after it flows and

ends up either staying in the wash or just blows

immediately outside the wash, then you get a collection of

sand. In between the washes, you have stable lag surface

deposits with gravel on the surface for hundreds of feet.

And then you'll get another little strip of loose sand.

This loose sand is just -- well, it's built up higher than

the active loose sand because it's built up on older sand

dune deposits that are thousands of years old.

MR. GALATI: That's all I have on Mojave

Fringe-toed lizard.

I want to move to Mr. Cashen's comments on

groundwater dependent vegetation Mr. Cashen thought we
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were having, and disagreed with the restriction to wet

-- if we were wet cooling the condition of Bio 25, which

required groundwater dependent vegetation modeling and

monitoring and work of that nature. If you could briefly

address specifically what the impacts would be from

pumping at the McCoy Springs or at the Palen Lake.

MR. STEIN: Kenny Stein.

I'll just start by saying we -- you know, we

argued and I think we've demonstrated that, even as a wet

cool project, that we wouldn't -- that the drawdown of

groundwater wouldn't impact groundwater-dependent

vegetation. But certainly, now, with the project as a dry

cooling project, and using even less groundwater, we agree

with staff, who have agreed that with that reduction in

groundwater use, there's really no possibility for an

impact to groundwater-dependent vegetation. There was

some groundwater-dependent vegetation found at Palen Lake

several miles to the west, but our modeling shows that our

groundwater impacts wouldn't come close to those areas.

MR. GALATI: I think Mr. Cashen also raises

issues regarding special status plants. Was that

addressed in your earlier testimony on Bio 19?

MR. STEIN: Yes.

MR. GALATI: Now, turning to the testimony of Ms.

Anderson from the Center for Biological Diversity. I just
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wanted to address one of her points regarding desert

tortoise and specifically I belief translocation and

relocation plans. Maybe Dr. Karl could address that

issue.

DR. KARL: What Ms. Anderson discusses is the

lack of success -- apparent lack of success that's

happened at the Fort Irwin translocation project,

especially with regard to coyote degradation. And she

sites one of the principal investigators' talks at the

Desert Tortoise Council Symposium.

Another -- one of the things that hit the news is

on Fort Irwin. Fort Irwin is a very difficult project for

anybody to discuss, even people who are involved in Fort

Irwin. They've -- information and data are not

forthcoming from that project. It is divided between

three different principal investigator groups, and they

don't talk to each other very well, if at all. They have

different goals in their studies, and they have not

revealed -- there are some preliminary -- revealed some

preliminary information, but very little. Mostly it's

about what they're going to study and -- but even this

year Dr. Bill Boarman, who is one of the principal

investigators, said at the same Desert Tortoise Council

Symposium that he was all -- all the data he was

presenting, which was not much, was very preliminary, had
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yet to be analyzed fully. So don't take it to the bank.

So that's the problem with using the Fort Irwin

expansion translocation project at all, because we just

don't know. And they're not telling us.

But one of the issues that Ms. Anderson brought

up is that there's high gradation from coyote in these

translocated tortoises that was true. But there was -- if

Dr. Boarman presented data on the very same issue and he

stated that -- and he is one of the principal

investigators -- he stated that, yes, there's high coyote

degradation that year. But it was not significantly

different between translocatees and the residence.

It was also geographic. The coyotes were

targeting a couple of different areas. And it wasn't

across the board high degradation. It was in a few areas.

The other thing is that quite a number of

tortoises were killed by coyotes before the translocation

ever started.

So these are the things that don't show up in the

newspaper. All you hear is that coyotes killed all these

poor tortoises that got translocated from -- during the

Fort Irwin project. And whatever you may feel about the

translocation project, that's not a true statement. It

was not significantly different than residents, and a lot

of it happened before they ever got translocated.
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That particular year, people who were good

researchers saw coyote degradation in many places in the

desert that was elevated. So that was not a unique

circumstance. But it was unfortunately in the press

attributed to translocation.

In fact, there are very few translocation

projects which have had controlled studies. The Hyundai

Mojave test track project, which I am the principal

investigator, is one. It's a five-year translocation

project.

There was another project that had controls in

Clark County.

And that's pretty much it. There have been a

bunch of translocation efforts where tortoises have been

moved outside a fence. Some have been watched, some

haven't been. And biologically what we find is that

survival is quite high. If the translocation is done

appropriately, it's not done during a drought, then

survival is actually quite high.

Now, for the Hyundai project --

MR. GALATI: Dr. Karl, I wanted to jump in here

on that point though.

DR. KARL: I continue to ramble.

MR. GALATI: Just one of the things, if I could

take it back. I wanted to jump in and say, how many
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tortoises do you think we might be translocating on the

Genesis Project?

DR. KARL: There were no tortoises on the

project. We have not found tortoises on the project. So

it's very likely that we will translocate none. But we

could translocate one or two near the edges. We just

don't -- we don't know. But based on our data, none.

MR. GALATI: And do you think that the

translocation plan with which we will be transporting

those -- or translocating those tortoises will be as

effective as the other projects you're talking about?

DR. KARL: Well, yes.

HEARING OFFICER CELLI: May I ask for a

clarification on that. Because she's talked about Hyundai

and she's talked about Fort Irwin. And I kind of got the

sense that they have different results. And so that

answer includes both of them.

DR. KARL: Well, the Clark County project was

also successful. And just in sum, both the Clark County

and the Hyundai project show that there was no significant

difference in mortality between translocatees and resident

animals.

MR. GALATI: Just to clarify. Is that the result

you expect here?

DR. KARL: I expect no mortalities due to

EHLERT BUSINESS GROUP (916)851-5976

92

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



translocation.

It's very likely that any tortoise we would find

would be right near the project edge. And so it would be

translocated into its home range.

PRESIDING MEMBER BOYD: I'm just curious. Do

coyotes -- are they highly mobile, transient, so to speak,

or do they tend to stay in a particular geographic area as

wide as it might be?

DR. KARL: Well, I think that -- you know, I

think that it's just -- in some instances it's because,

yes, they are highly mobile. But in some instances it's

because they were there because of other reasons. They

were subsidized by human activity for some other reason -

the OHV camp or agriculture or some other reason that the

coyotes have to be in a particular area.

Do I have time to explain a little bit, elaborate

a little bit further or not?

PRESIDING MEMBER BOYD: Sure.

DR. KARL: Okay. In 2008, which is when all

these coyote degradations were occurring, it was -- it had

been kind of a perfect storm. 2005 was a very high

rainfall year. Rabbits reproduced like crazy. And then

2006 was kind of a subaverage year. But there were a lot

of rabbits. And by 2007 it was a bad year, and the

rabbits were dead and dying.
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But predators like coyotes lag their prey in

densities. So coyotes by the time 2007 and 2008 rolled

around, now they're in 2008 and there was -- there's no

prey except for tortoises. But coyote populations are

high because they've tracked the rabbit populations.

And so, you know, this is probably not an

uncommon occurrence in that particular kind of weather

pattern.

But it was something that researchers saw. It

was very dramatic in 2008.

PRESIDING MEMBER BOYD: Thank you.

MR. GALATI: Let's move on to an issue that has

been brought up in Ms. Anderson's testimony regarding bird

strikes.

And my question is, do you believe that the avian

protection plan that the Energy commission staff condition

requires would appropriately document, monitor, and

provide adaptive management to mitigate this impact?

DR. KARL: Yes, I do believe that staff has

adequately and fully analyzed the potential for impacts

and mitigation with the adaptive management plan.

One of the papers that Ms. Anderson brought up

was about Solar I. And there were a lot of bird strikes

documented for Solar I, which is the project that included

-- but what the researchers also noted in that was they
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had approximately five times as many species there as were

documented in normal creosote bush scrub or creosote bush

scrub away from agriculture. And they theorized that

there was actually essentially an attractive nuisance,

because birds were being drawn there because of

agriculture, a lot of water, evaporation ponds, other

ponds. And so, and that was potentially why at least

partly why there was high mortality. There was simply a

lot more species than would normally be in that habitat.

MR. GALATI: With that, unless the panel has

anything else that they wanted to add, I believe that we

have appropriately given you a snapshot of the issues that

remain. And the panel is turned over for

cross-examination by the Committee and other parties.

HEARING OFFICER CELLI: Thank you, Mr. Galati.

What I believe we're going to do right now is

just going to go off the record for a minute, if you'll

just bear with us please.

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: We're back on the record.

And let me just ask staff -- I see Ms. Holmes

homes stepped out, but Ms. Mayer is still here.

About how much cross-examination -- how many

questions do you have?

STAFF COUNSEL MAYER: We're not going to cross.
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What we wanted to ask is if agencies we've been working

with, Fish & Wildlife and Fish and Game, could make a

comment.

HEARING OFFICER CELLI: Okay. Before we get to

that, I just want to -- I'm just going to ask about cross.

STAFF COUNSEL MAYER: No cross from staff.

HEARING OFFICER CELLI: You raised an interesting

question. Because were you planning on calling these

agencies as witnesses?

STAFF COUNSEL MAYER: Magdalena Rodriguez from

Fish and Game will be sworn in as a witness. But Tannika

Engelhard from U.S. Fish & Wildlife cannot be sworn as a

witness due to regulations. And she will be able to make

comments and she'll be able to take questions directly

from the Committee.

HEARING OFFICER CELLI: All right. Let me see

how we're doing on cross. And then we'll talk about the

ability to comment.

Ms. Koss, how much time or how many

cross-examination questions do you have for this panel?

MS. KOSS: I don't know about time. I have

approximately 70 questions.

HEARING OFFICER CELLI: I'm sorry. I'm going to

need you to come up and speak into a mike.

MS. KOSS: I have approximately 70 questions. I
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don't know how long that will take.

HEARING OFFICER CELLI: All right. Well, we'll

give you a minute a question maybe.

(Laughter.)

HEARING OFFICER CELLI: And answer.

Ms. Belenky, please. What's your estimate?

MS. BELENKY: Less than half an hour.

HEARING OFFICER CELLI: And Mr. Silver?

MR. SILVER: At the present time, Mr. Budlong

would not have any questions on cross-examination.

HEARING OFFICER CELLI: Okay. So essentially

we're down to cross, and CBD's approximately hour and a

half of cross-examination.

And then how long do you think your comments from

the other agencies would take?

STAFF COUNSEL HOLMES: I don't know if they have

any. I don't imagine if they do that they would take very

long at all.

HEARING OFFICER CELLI: You know, my experience

so far has been that it varies. Some people are very long

winded and some aren't, and you never know.

So we're looking at another looks like two hours.

So, again, let me go off the record for a moment.

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: Mr. Galati, I wanted to
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ask you whether -- your witness on the Golden Eagle.

MR. GALATI: She's actually on WebEx now, I

believe.

HEARING OFFICER CELLI: And her name -- Oh,

Laura -- you pronounce your last name how?

MS. NAGY: Nagy.

HEARING OFFICER CELLI: Nagy. Hi.

MS. NAGY: Hi.

HEARING OFFICER CELLI: Did you have any direct

examination for Ms. Nagy?

MR. GALATI: None.

HEARING OFFICER CELLI: Okay. What we're going

to do, ladies and gentlemen, in the spirit of humanity, is

we'll break for lunch.

(Laughter.)

HEARING OFFICER CELLI: It's now 12:26 according

to our clock, which is our official clock up there.

And we want everybody back in their seat -- we're

going to have staff start the cross-examination at 12:15.

That gives everybody about -- I'm sorry. 1:15.

(Laughter.)

HEARING OFFICER CELLI: That's right. Because if

we could go back in time, we'd really be efficient here.

(Laughter.)

HEARING OFFICER CELLI: So at 1:15 if everyone
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would please come back in your seat ready to go.

People on the telephone, I want you to understand

that we're taking a lunch break. Don't hang up unless

you're prepared to call back in. You can hang on and stay

on. The WebEx will remain open.

And we will see everyone back here at 1:15 for

cross-examination by staff.

Thank you.

(Thereupon a lunch break was taken.)
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AFTERNOON SESSION

HEARING OFFICER CELLI: If everyone can take

their seats and we can get started.

I'm happy to report that everybody appears to be

here on time, and ready to go. I want to make a general

announcement to everyone. I see our numbers have

dwindled, and that's a good sign, because tomorrow we're

in Hearing Room B, which is about half this size. I'm

working on trying to keep Hearing Room A, but I don't

think I'm going to be very successful at it. So it's

likely we'll be in Hearing Room B.

So what I wanted to announce to everybody is that

the Rendezvous, which is on the second floor here, our

cafeteria, has the best food this side of 9th street.

(Laughter.)

HEARING OFFICER CELLI: And they have agreed to

stay open until six o'clock tonight, because we intend to

go as late as we need to into the -- well, I don't know

wee hours, but we'll go late tonight. And so we're going

to have a six o'clock public comment period. And I think

before then we'll break and let people run up to the

Rendezvous and you can get salads and hard boiled eggs and

burritos and things like that. So they're doing that as a

special favor, because they usually close around four

o'clock. So there you have that.
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Now our panel seems to -- come on back panel.

Back on. I have -- Mr. Silver's here and I believe I

still have Mr. Budlong -- yes, I do. And I have Laura

Nagy, who is not going to testify, right? She's -- unless

needed for cross.

MR. GALATI: Yeah, I brought her, so you'll

probably need to swear her in over the telephone.

HEARING OFFICER CELLI: Thank you for that. I

appreciate it.

Ms. Nagy, can you hear me? Laura Nagy?

DR. NAGY: Yes, I can.

HEARING OFFICER CELLI: I'm going to have please

stand and be sworn.

Mr. Peters.

(Thereupon the witnesses were sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: Thank you.

So now Ms. Nagy is sworn. The cross-examination

is with staff for the panel.

So with that, Ms. Holmes, please proceed.

STAFF COUNSEL HOLMES: Staff does not have any

cross-examination of the applicant's witnesses. We have

suggested that the agencies be given the opportunity to

provide comments. However, there's been a vehicular

EHLERT BUSINESS GROUP (916)851-5976

101

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



mishap unfortunately with them coming back from lunch.

And so they're okay, but they are not back on the line

yet. And so I'd like to ask if they could provide any

comments on the applicant's direct testimony after the

next party goes.

HEARING OFFICER CELLI: All right. Actually, I

was just thinking it's too bad, because it would have been

nice to let them go before the intervenors, and then I

don't have the intervenors having to backtrack and ask

again.

But, okay, but they did say that they will be

calling back in.

STAFF COUNSEL HOLMES: Yes, but they've been in a

fender bender and are not back in the office yet.

HEARING OFFICER CELLI: I got it.

Okay. And who I have, just for the record, is I

have Tom Budlong, Sergei Vlushkov. I've got Laura Nagy.

I'm sorry if I've mispronounced anybody's name. Ken

Waxlax, Kay Kaufman, Jared Babula. And I have a call-in

user number 1 and call-in user number 15. Would you care

to identify yourself, if you're on the phone, and I didn't

say your name, please.

Sometimes I just have listeners. This is as good

as radio gets.

(Laughter.)

EHLERT BUSINESS GROUP (916)851-5976

102

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



HEARING OFFICER CELLI: I have another call-in

user. Who just called in, please state your name?

Okay. Well, yet another. An audience, radio

audience.

Okay, so with that, then we'll watch for them on

the WebEx and see when they come on. And, CURE, rather

you're batter up. So cross-examination is with CURE.

You need to be by a microphone.

MS. KOSS: Thank you very much. I guess I'll

just address you all as "you" and "your", unless I have

specific questions for you. So I apologize for that.

CROSS EXAMINATION

BY MS. KOSS:

So you state in your rebuttal testimony, that's

Exhibit of 63, page three, paragraph one that the quote

"...the higher the density of trees, the greater chance of

finding one with an existing hole." You're referring to

Gila Woodpecker, is that correct?

DR. KARL: Yes. And, in fact, Gila Woodpeckers

have been positively associated with density of saguaros

and density of trees.

MS. KOSS: Okay. And what constitutes a high

density of trees in a desert environment?

DR. KARL: It's a subjective opinion, unless you

actually measure them. But a good desert biologist is
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going to be able to look at a habitat and tell you whether

it's high density trees or not.

MS. KOSS: Would you consider one tree every 15

feet to be relatively dense?

DR. KARL: Depending on the size of the tree and

the type of tree, maybe.

MS. KOSS: Okay.

DR. KARL: And it also depends on the total. If

you have two trees within 30 feet, not very dense.

MS. KOSS: If the Gila Woodpecker is dependent on

finding trees with certain characteristics, wouldn't the

opportunity for such trees to exist be dependent on their

abundance?

DR. KARL: Whose abundance?

MS. KOSS: The tree's abundance.

DR. KARL: If you had the right kind of tree, the

more trees there were, the better chance of finding the

correct substraight.

MS. KOSS: Okay. In your rebuttal testimony, you

also state -- this is Exhibit 3, page three paragraph one

as well, "...ironwood and palo verde are small and rare on

the plant site, and there are some tree lined washes along

the linears." Are they small and rare along the linears?

DR. KARL: The tree lined washes are rare along

the linears.
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MS. KOSS: Are the trees small along the linears?

DR. KARL: They're -- they appear to be of

average size. I'm not sure. Compared to old growth, over

old growth woodland, they may not be as large. It's not

an old growth woodland on either site where there are

trees. It's one is a borrow pit that was created for the

freeway, and the other is a swale that was also

artificial, and probably -- I'm not sure why. It's fairly

recent though. It's not Milpitas Wash. Milpitas Wash is

old and big.

MS. KOSS: Aren't Gila Woodpeckers related to old

growth trees?

DR. KARL: No, their preferred habitat is Saguaro

woodland.

MS. KOSS: Thank you. I will address these

following questions to Ms. Festger. Is she there?

She's hiding.

MS. FESTGER: Festger.

MS. KOSS: Festger, I'm sorry.

MS. FESTGER: That's okay.

MS. KOSS: Just because your signature was on

this exhibit. I'm referring to the March 2010 revision to

jurisdictional water support. I believe that's Exhibit

44.

Did you prepare that report.
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MS. FESTGER: I helped prepare it, yes.

MS. KOSS: In Appendix C of the report, there's a

table indicating a number of trees that are greater than

four inches in diameter. Is that the extent of the

quantitative data on tree diameters.

MR. GALATI: Emily, before you answer, would you

like a copy of that exhibit?

MS. FESTGER: That would be great, thank you.

MR. GALATI: Thank you.

HEARING OFFICER CELLI: The record should reflect

that Ms. Festger is getting a copy of Exhibit 63.

MR. GALATI: Exhibit 44.

HEARING OFFICER CELLI: Exhibit 44. Appendix C.

MS. FESTGER: Can you repeat the question?

MS. KOSS: Sure. Actually -- yeah. The report,

it has a table. And I apologize, I don't have a page.

It's in Appendix C, indicating a number of trees that are

greater than four inches in diameter. And I'm just

wondering if that's the extent of the quantitative data on

tree diameters in the record?

MS. FESTGER: If I understand the question

correctly, this deals on the data that we collected?

MS. KOSS: Yes.

MR. GALATI: I would object to that question.

She's asking Ms. Festger what is in the record. If she
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wants to ask her about what's in Exhibit 44, that's an

appropriate relevant question. She needs to establish Ms.

Festger knows what is in the entire record?

MS. KOSS: Are you aware of any other

quantitative data on tree diameters in the record?

HEARING OFFICER CELLI: Sustained, by the way.

MS. KOSS: Sorry.

HEARING OFFICER CELLI: Thanks. Go ahead.

MS. FESTGER: No.

MS. KOSS: Thank you.

What quantitative data did you collect on tree

diameters?

MS. FESTGER: I believe this information is in

one of the data responses that we answered for staff in

one of the original data requests. The exact methodology

of what we did collect when we're out in the field is --

I'd have to pull it up and look at it.

MS. KOSS: That's okay, we can move on. The

report indicates that the tree counts were based on

aerials, is that correct?

MS. FESTGER: Only some of them, and it's

indicated in the table which.

MS. KOSS: How exactly were tree diameters and

heights measured?

MS. FESTGER: You mean based on the aerials or
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what?

MS. KOSS: And however else you might have done

it. I'm not aware of non-aerials, so you can tell me.

MS. FESTGER: Well, like I said, the methods are

in the original report or in the data response. But for

aerials, obviously, we couldn't measure. It's an

estimation. And also I'd like to point out that the

number of trees in where the columns is based on what we

surveyed not necessarily what the project will impact.

MS. KOSS: So it's outside of the project

footprint, is that what you're saying?

MS. FESTGER: We have two columns here. One is

the number of trees that we took data on and the other is

an analysis of what the project will impact.

MS. KOSS: Okay. The August 2009 jurisdictional

water delineation report, which is part of Exhibit 1,

provides average tree height per wash. So if it's an

average, some trees are taller and some trees are shorter

than the average provided, is that correct?

MS. FESTGER: That's the definition of average,

yeah.

MS. KOSS: How many trees were measured?

MS. FESTGER: I don't know the answer to that off

the top of my head.

MS. KOSS: If you turn to Exhibit 44, the Revised
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Delineation Report, it indicates 832 palo verde trees

along washes 24 to 26 and a delineated length of those

washes were 12,971 feet. Were the trees continuous along

the entire length of those washes?

MR. GALATI: Emily, at any time, you can ask to

see this exhibit.

MS. FESTGER: I think it's this.

MS. KOSS: She has it in front of her.

MS. FESTGER: No.

MS. KOSS: Moving to rebuttal testimony, Exhibit

63 page three, paragraph one, you state high quality dense

woodlands do not exist on the Genesis site. Does that

include along the linears?

MS. FESTGER: Yes.

MR. GALATI: This has been asked and answered.

HEARING OFFICER CELLI: Overruled. Let's just

get the answer out. It's in the record now.

MS. KOSS: And in your rebuttal testimony, same

page same paragraph, page three, paragraph one, you state

ironwood and palo verde woodlands are a rarely used

nesting habitat for Gila Woodpeckers, is that correct?

MR. GALATI: Again, asked and answered on direct.

HEARING OFFICER CELLI: I'm not sure that it was,

whether palo verde trees are used for nesting. I'll allow

the cross. Go ahead and -- do you remember the question?
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MS. FESTGER: No. Can you repeat it?

MS. KOSS: Sure. I just want to confirm that you

state in your rebuttal testimony that ironwood and palo

verde woodlands are rarely used nesting habitat for Gila

Woodpeckers.

MS. FESTGER: I guess that's true.

MR. GALATI: Any member of the panel can answer

that question.

DR. KARL: Saguaro is the preferred habitat,

nesting habitat, for Gila Woodpeckers. As I stated

previously, they will -- they have been found to nest in

the Colorado River woodlands, which includes palo verde

woodlands. High quality --

MS. KOSS: So in your rebuttal testimony do you

state that ironwood palo verde woodlands are a rarely used

nesting habitat for Gila Woodpeckers?

DR. KARL: Yes.

MS. KOSS: That's it. Thank you.

Are you aware if that statement is consistent

with the information provided in the CNNDB?

DR. KARL: I don't know all the information

that's provided in CNDDB. It's not a California species,

by and large.

MS. KOSS: Do you know if that statement is

consistent with information collected by the Point Reyes
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Bird Observatory?

DR. KARL: The Point Reyes Bird Observatory was

specifically looking in California in whatever washes were

available. And they looked at a number of washes,

including other palo verde washes, and only found Gila

Woodpeckers nesting in -- found them nesting along the

Colorado River.

MS. KOSS: Okay, but my question goes to whether

Gila Woodpeckers rarely use ironwood palo verde woodlands?

DR. KARL: That's correct.

MS. KOSS: Did you --

DR. KARL: There were five individuals -- five

pairs that were nesting in Milpitas Wash. That's not high

density, considering that most of the population is

actually in Arizona.

MS. KOSS: Were you able to review Mr. Cashen's

for -- sorry, opening testimony? That's exhibit 500,

specifically on page four? I can provide you with that

exhibit, if you need it.

MR. GALATI: Yeah, if you could provide her with

a copy.

DR. KARL: Page four.

MS. KOSS: On that page, does Mr. Cashen refer to

the Point Reyes Bird Observatory --

DR. KARL: Yes.
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MS. KOSS: -- database where it states that the

presence of blue palo verde positively influences the

presence and the abundance of Gila Woodpecker?

DR. KARL: Yes, and that's taken out of context.

The report also goes on to say that the reason why Gila

Woodpeckers are nesting in that area is because of the

very large dense old growth woodland.

MS. KOSS: So you're saying that database

specifically talks about old growth woodland?

DR. KARL: What I'm saying is that you've only

presented part of the argument. The rest of the argument

is in that report, and you failed to present that.

MS. KOSS: Okay, turning to your rebuttal

testimony that's Exhibit 63, page three, paragraph two.

You state the biological resources team did intensive

multiple surveys over two years, including focused

breeding bird surveys. And that if Gila Woodpeckers were

nesting, it's likely that they would have been detected,

is that correct?

DR. KARL: Yes.

MS. KOSS: When were the roots for the linear

facilities finalized?

DR. KARL: They were finalized in 2010, but we

surveyed many alternatives in the area of the current

finalized route in 2009 and 2010?
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MS. KOSS: Are the point counts you refer to in

your rebuttal testimony the focused bird surveys?

DR. KARL: Yes.

MS. KOSS: Mr. Cashen is going to bring up a

slide of bird survey routes from Exhibit 1 in the AFC.

This is a map of the avian point count survey locations.

MR. GALATI: Ms. Koss, can you tell me where that

is in Exhibit 1? Is it in the appendix, do you know?

MS. KOSS: I believe this is from the Biotech

Report.

My apologies.

SITING PROJECT MANAGER MONASMITH: I apologize.

HEARING OFFICER CELLI: Mike, I'm about to make

the podium the host for WebEx's purposes, okay?

There we go.

Okay, the record should reflect we're attempting

to put what looks like a PowerPoint up, so that everybody

can see it. It doesn't look like it's working on WebEx.

SITING PROJECT MANAGER MONASMITH: Yeah, I'm

sorry. This program it's not operating. QuickTime isn't

operating.

HEARING OFFICER CELLI: What is it you're

attempting to do?

SITING PROJECT MANAGER MONASMITH: There's just

the files need QuickTime in order to pull them up. And
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QuickTime is not downloading for some reason.

HEARING OFFICER CELLI: Okay. Well, I -- this is

valuable time.

MS. KOSS: We'll just move on. If you want to

still work on that, fine, but I'll keep asking the

questions. I'll just --

HEARING OFFICER CELLI: Thank you.

MS. KOSS: I'll rephrase.

How many focused bird count surveys were

conducted -- scratch that, sorry.

How close to washes 24 through 26 and 29 were

focused bird count surveys conducted?

DR. KARL: The focused bird counts were part of

the BLM protocol. And we were required to do one per

square mile. We did not -- at that time, when they were

implemented, we did not know what the routes were, so we

only did focused bird counts -- the protocol counts on the

project right of way on the larger 4,650 acres. The

routes were not defined at that time.

MS. KOSS: Do you have any idea how far from

washes 24 through 26 and 29 those surveys were?

DR. KARL: A few miles.

MS. KOSS: A few miles?

DR. KARL: Yeah. But we walked through those

washes many times in doing the alternate routes. But the
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alternate routes were 420 feet wide, so we were -- and

went through 24 and 26 several times. So we were in that

wash a great deal in the Spring, when the birds would have

been breeding.

MS. KOSS: In your rebuttal testimony, Exhibit

63, page four, paragraph four, you state the CNDDB

locations that Mr. Cashen noted are mostly or perhaps all

in high quality woodland. Can you tell me what makes them

high quality?

DR. KARL: He just talks about all the trees that

are at these sites. And so, one of them was actually

identified as being in the trailer park, so I'm sure that

there were a lot of cottonwoods there. So that's what I

would suspect. I said maybe.

MS. KOSS: Can you define what you mean by

"mostly" or "perhaps"?

DR. KARL: That's what I mean, mostly or perhaps

all. Not having the entire location data in front of me,

I can't say for sure.

MS. KOSS: In your rebuttal testimony Exhibit 63,

page four, paragraph four, you state that the CNDDB

locations south of I-10 are actually along the Colorado

River, and in densely vegetated nearby woodlands. You

also state the occurrences are on the other side of the

mountain range. Now, I have another slide.
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So are we no longer.

Well, if you can turn to Exhibit 503.

HEARING OFFICER CELLI: Just for the record, the

map that we're looking at, is that what you wanted to see

up there on the PowerPoint?

So I was just about to send an Email to the A/V

folks saying come please help. And if we don't need them,

I won't hit the send button.

SITING PROJECT MANAGER MONASMITH: I still would,

Hearing Officer Celli, this is the one slide that does

post up. I think this is a Mac versus PC issue, as well.

HEARING OFFICER CELLI: Do you want those guys,

Albert Deleon to come on over?

MS. KOSS: This slide will actually work for my

current question. If you just want to proceed with that

question.

MR. GALATI: Can you provide Exhibit 503? Is

that Exhibit 503?

MS. KOSS: This is actually not Exhibit 503.

This is 503.

MR. GALATI: Can you provide a copy?

HEARING OFFICER CELLI: Maybe we can ask the

questions that don't require looking at an image of any

sort, so we can keep us rolling?

MS. KOSS: Sure. On Exhibit 503, are occurrences
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29 through 35 along the Colorado River?

MR. STEIN: It's very hard to see the numbers on

the figure.

HEARING OFFICER CELLI: Ms. Koss, you're going to

have to come back to your microphone after you finish

pointing around, so that we'll make a record.

Go ahead.

MS. KOSS: I will. I'll scream.

We have 30, 35, 31, 32, 34, 29. That's good

enough. Are those along the Colorado River?

DR. KARL: Do not appear to be.

HEARING OFFICER CELLI: The record should reflect

that the question was, did -- what was it 29 through 35

items in Exhibit 503 occur along the Colorado River was

the question. And the question was answered, so you may

ask your next question.

MS. KOSS: Thank you. On this figure, can you

point to the mountain range that separates the project

site from the CNDDB occurrences? Do you want to use this?

HEARING OFFICER CELLI: Don't mark up our screen

though, mark up the book. And then we may need to have it

marked as an exhibit.

MS. KOSS: No, it's a red light.

HEARING OFFICER CELLI: Oh, I see. Oh, good.

DR. KARL: The mountain range is -- there's not a
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THE COURT REPORTER: Can you speak into a

microphone.

DR. KARL: Okay, did you see the red thing?

Do you see the laser pointer.

The mountain range is in here.

HEARING OFFICER CELLI: And just so I can make

sure that the record is clear, we're looking at a map

that's entitled Gila Woodpecker CNDDB mapped. This is

part of Exhibit 503 and Ms. Karl circled an area next to

what looks like the words palo verde, is that correct? Is

that what that says, palo verde?

Okay, so she circled an area about the size of a

dime. It says next to palo verde.

MS. KOSS: I apologize. This wasn't the actual

map we wanted to use, so it's a little unclear about where

the project area is in relation. So because we don't have

the other one, I'll just move on.

HEARING OFFICER CELLI: Thanks.

MS. KOSS: Moving away from Gila Woodpeckers.

What do swallows eat?

DR. KARL: Insects.

MS. KOSS: How many of the avian point count

count surveys were located in micro-fill woodland?

DR. KARL: We didn't have any microfill woodland.

None.
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MS. KOSS: What do bats eat?

DR. KARL: Our bats eat insects.

MS. KOSS: In your rebuttal testimony, that's

Exhibit 63, page five, paragraph one, you state bat

"Foraging primarily would concentrate on the areas with

the greatest insect density, which is the large arboreal

washes", is that correct?

DR. KARL: That's correct.

MS. KOSS: Did you conduct inspect surveys at the

site?

DR. KARL: We did not do focused insects surveys.

MS. KOSS: Did you conduct focused bat surveys at

the site?

DR. KARL: No.

MS. KOSS: What made you conclude that insects

have greatest density in large arboreal washes?

DR. KARL: Because of the habitat structure, it's

much more dense. There are more species of trees.

There's more vertical structure. In the vegetation, it's

more mesic than the much more open areas outside the

washes.

MS. KOSS: Does Condition of Certification Bio

12, that's Exhibit 400, the Revised Staff Assessment, page

C.2-31- -- 231 I apologize. Does that condition require

compensation land to provide suitable habitat for badgers
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and kit fox?

DR. KARL: That compensation is for desert

tortoises Bio 12 is for desert tortoises. I'd have to

look at it to see -- I don't know believe that it

specifically addresses badgers and kit foxes in that, but

I'd have to look at it and see.

MS. KOSS: That's okay. We can move on.

Ms. Festger, I believe just from your direct

testimony you are the correct person to ask questions on

Bighorn Sheep. And to confirm your earlier testimony, did

you say that Bighorn Sheep are not found in the McCoy

Mountains?

MS. FESTGER: Clearly, the data I'm aware of,

that is currently unoccupied range. During the helicopter

surveys for the eagles, no bighorn were observed. It's

also mapped in eco, I believe, as an unoccupied range.

HEARING OFFICER CELLI: Ms. Koss, I just -- I

note that Magdalena CDFG. I don't have the rest of the

name.

STAFF COUNSEL HOLMES: Magdalena Rodriguez.

HEARING OFFICER CELLI: Rodriguez, thanks.

They're back on the phone. Would you want to

continue your cross or would you want to hold your cross

until after we hear from the people from the CDFG?

MS. KOSS: Why don't we let them give their
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cross.

HEARING OFFICER CELLI: I don't know how long

their comments are going to go, but it would seem to me

that you probably want to hear that first, so you don't

have to retrack on cross-examination.

MS. KOSS: Yeah, thanks.

HEARING OFFICER CELLI: So I'm going to

interrupt. We're holding our place with CURE. It's their

cross-examination, but I'm going to give staff an

opportunity to ask questions or allow the CDFG people to

make comments.

STAFF COUNSEL HOLMES: Actually, we'd like to ask

if any of the agency representatives have comments based

on the testimony that they heard earlier this morning, the

direct testimony of the applicant. And so I'd like to ask

the CDFG representatives Magdalena Rodriguez or the U.S.

Fish and Wildlife Service representative Ms. Engelhard or

the BLM representative Mark Massar if they have any

comments on what they heard this morning -- about what

they heard this morning.

HEARING OFFICER CELLI: And so with that, would

you please say your name first and then go ahead and make

your comments on the phone.

MS. RODRIGUEZ: Okay. This is Magdalena

Rodriguez from the Department of Fish and Game. I just
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wanted to make a statement that all of the agencies,

myself, have been working with CEC throughout this project

to make sure that we comply with the guidelines of Fish

and Game and also working with the applicant. And that

this morning on the revised conditions that we are in

concurrence with the current revised Conditions of

Certification.

HEARING OFFICER CELLI: Thank you.

MS. ENGELHARD: And this is Tannika Engelhard

with the U.S. Fish and Wildlife Service. I'm going to

make a similar statement.

The Fish and Wildlife Service has been working

with CEC and BLM -- Bureau of Land Management and the

Department of Fish and Game to address biological

resources, particularly as they relate to desert tortoise

and Golden Eagle. And that the Fish and Wildlife Service

concurs with CEC's Conditions of Certification related to

desert tortoise and Golden Eagle.

HEARING OFFICER CELLI: Now, just to be clear,

staff, we have a separate exhibit from staff with new

revised Conditions of Certification for Bio. And that was

Exhibit --

STAFF COUNSEL HOLMES: 435.

HEARING OFFICER CELLI: -- 435. And that's what

Ms. Rodriguez and Ms. Engelhard are talking about, is that
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correct?

STAFF COUNSEL HOLMES: That's correct.

HEARING OFFICER CELLI: Okay. Thank you. I want

to be clear about that.

Okay, who's next?

HEARING OFFICER CELLI: Mr. Massar.

MR. MASSAR: Hi, this is Mark. And I don't have

much else to say other than it has been a very close

collaborative effort between the four agencies. And

that's it.

HEARING OFFICER CELLI: Mr. Massar, what agency

are you with?

MR. MASSAR: BLM.

HEARING OFFICER CELLI: Thank you. And have you

had a chance to see the conditions propounded by the

California Energy Commission?

MR. MASSAR: We all worked very closely on them,

so yes, I'm very familiar with them.

HEARING OFFICER CELLI: And do you have any

comments about the revised conditions?

MR. MASSAR: Just in agreement.

HEARING OFFICER CELLI: Okay, so you concur?

MR. MASSAR: Yes.

HEARING OFFICER CELLI: Anything further from Ms.

Rodriguez, Ms. Engelhard or Mr. Massar?
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MS. ENGELHARD: No.

MS. RODRIGUEZ: No.

HEARING OFFICER CELLI: Thank you. And are there

any governmental agency staff that you have here today

that you would want to get some comment from before we

resume the cross-examination?

STAFF COUNSEL HOLMES: No, there are not.

HEARING OFFICER CELLI: Okay. Well, thank you

for that. I'm sorry for the interruption, Ms. Koss, but I

hope that was useful to you.

MS. KOSS: Thank you. No problem.

I'd like to now move to Ms. Nagy on the line.

DR. NAGY: Yes. And it's Doctor.

MS. KOSS: Sorry?

DR. NAGY: It's Dr. Nagy.

MS. KOSS: Oh, I apologize. Dr. Nagy.

DR. NAGY: I spent all those years in school, I

might as well get credit.

MS. KOSS: Dr. Nagy, your report on Golden Eagles

indicates that the study area was approximately 1,600

square miles, is that correct?

DR. NAGY: I would have to look and translate,

but it's essentially a 10-mile radius from the site

boundary.

MS. KOSS: Okay. You're --
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MR. STEIN: This is Kenny. If I could just make

one comment.

MS. KOSS: Please.

MR. STEIN: The report that you're referring to,

what report?

MS. KOSS: It's Exhibit 65.

MR. STEIN: And Exhibit 65 is -- is that the WRI

report?

MS. KOSS: Yes.

MR. STEIN: I just want to make it clear that Dr.

Nagy is not the author of that report.

MS. KOSS: Okay. She is the person to testify on

the Golden Eagle surveys, right?

MR. STEIN: Yes.

MS. KOSS: Okay, thank you. Exhibit 65, that's

the Golden Eagle WRI report also indicates 11 mountain

ranges and the transmission towers of one valley were

surveyed, is that correct?

MR. GALATI: I apologize, Ms. Koss, but I need to

address the Committee on something to determine whether or

not how they should rule.

There was a report that was done. This

particular report was jointly sponsored for more than one

project. So it is not the applicant's report. There is,

I believe, something that was docketed, which is our
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summary of the information from the report that applies to

Genesis that Ms. Nagy prepared.

MR. STEIN: It's a risk assessment document

report.

MR. GALATI: So I think that -- I wanted to make

sure that was clear. So I can't -- I did not bring the

witness who prepared the joint agency report, that's not

my witness. So the question is being directed more toward

what Ms. Nagy prepared would be appropriate.

HEARING OFFICER CELLI: And that was Exhibit

number what? I'm sorry, I didn't get the number on it.

MR. GALATI: I think it's 59. Golden Eagle risk

assessment.

HEARING OFFICER CELLI: Okay. So Ms. Koss you

understand the distinction?

MS. KOSS: I do. Oh, sorry. Did you have --

HEARING OFFICER CELLI: So I just wonder if

perhaps we might narrow it down to Exhibit 59 for the

benefit of the witness.

MS. KOSS: Well, I'm prepared to ask questions on

the surveys themselves, which is why I contacted Mr.

Galati and asked if there would be a witness to testify on

the Golden Eagle surveys.

HEARING OFFICER CELLI: Well, certainly she read

the surveys, otherwise she couldn't have done the summary.
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So let's see what she has to say. I'm sorry, go ahead

with your questions.

MS. KOSS: Thank you.

Sorry to repeat, the report also indicates 11

mountain ranges and the transmission towers of one valley

were surveyed, is that correct?

DR. NAGY: I would have to count up the mountain

ranges. One, two, three, four, five, six, seven, eight,

nine, ten, eleven. It looks like that's correct.

MS. KOSS: How much of the 1,600 square miles

study area provides potential nesting habitat for Golden

Eagles?

DR. NAGY: I couldn't estimate the area, off the

top of my head. But the Golden Eagles are normally found

either in the mountain ranges themselves where there's

appropriate nesting habitat or sometimes they're also

found nesting on transmission towers.

MR. GALATI: Before Ms. Koss -- the court

reporter just let us know that the person who's typing on

the telephone is really interfering with his ability.

HEARING OFFICER CELLI: I thought I muted her out

or muted him out.

THE COURT REPORTER: Now, it's gone.

HEARING OFFICER CELLI: Yeah. You know it had to

be loud enough for me to get the little signal on the
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icon. Once I got the signal, I could see who it was and

then I just muted it.

Call in user number 24, whoever you are out there

typing furiously, I'm sorry to tell you that I muted you

because we could hear you typing. I can unmute you later

when we get to public comment.

MR. GALATI: Just because we're on the record, I

want to take the opportunity to accuse Larry LaPre of

doing that.

(Laughter.)

HEARING OFFICER CELLI: Well, if that's him, he

doesn't have an opportunity to respond.

(Laughter.)

HEARING OFFICER CELLI: He's been muted out.

Okay, so moving right along.

MS. KOSS: Okay. How much of the 1,600 square

mile study area was thoroughly examined for Golden Eagle

nests?

DR. NAGY: Again, I don't know the specific

areas, but anything deemed by Dave Bittner and his group

who are Eagle experts who have been doing this for years,

anything deemed by them as potential nesting habitat was

surveyed.

MS. KOSS: Do you know which transmission line

route or routes were surveyed?
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DR. NAGY: I would have to look at their flight

line.

MR. GALATI: I would object to the relevance of

the entire study. Maybe the questions could be focused on

what was surveyed for the Genesis Project.

HEARING OFFICER CELLI: I'll sustain that. We

need to keep it relevant to Genesis if we can, Ms. Koss.

MS. KOSS: Okay, that's fine. So all my

questions pertain to Genesis.

HEARING OFFICER CELLI: Thank you.

MS. KOSS: In the study area that pertains to

Genesis, are there any large trees?

DR. NAGY: I do not know. I haven't been on

site.

MS. KOSS: Do you know if the Golden Eagle

surveys searched for raptor nests in the trees.

DR. NAGY: They recorded raptor nests when they

saw them. My impression from their report is that the

nests that they found were all on cliff faces.

MS. KOSS: So you don't know whether nests were

searched for in trees?

DR. NAGY: No. I'm looking to see if they had

any additional details.

MS. KOSS: That's okay. We can move on.

The surveys were conducted in two phases, is that
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correct?

DR. NAGY: Correct.

MS. KOSS: And according to the report, the Phase

2 survey focused on active territories previously recorded

during the Phase 1, is that correct?

DR. NAGY: Correct, yes.

MS. KOSS: And one of the objectives of the

surveys was to document Golden Eagle occupancy, is that

correct?

DR. NAGY: Correct, the purpose of surveys

overall, yes.

MS. KOSS: I'm going to take a stab at this, but

are you familiar with the Fish and Wildlife Service

Interim Survey Protocol for Golden Eagles?

DR. NAGY: Yes.

MS. KOSS: Did the surveys conform to survey

protocol?

DR. NAGY: Yes.

MS. KOSS: Are you aware that according to the

protocol, for the purpose of documenting presence or

absence of Golden Eagles in potential habitat, the Fish

and Wildlife Service states at least two aerial

observation flights of habitat are necessary, and that

these flights should be spaced no longer than 30 days

apart?
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DR. NAGY: Yes. And based on our conversations

with Fish and Wildlife, because of the labeling of the

protocols and the time of the season, so it's to be -- the

second survey was reflective to be focused on productive

of the nests rather than resurveying the whole area.

MS. KOSS: Okay, thank you.

HEARING OFFICER CELLI: I just want to observe,

Ms. Koss, I've got us five after 2:00. And by my count

we're at about question number 27. And I think you said

you had 70.

MS. KOSS: I have very few left actually.

HEARING OFFICER CELLI: Oh, good. Thank you.

Because I just thought boy are we lagging.

MS. KOSS: Very few left.

HEARING OFFICER CELLI: Okay, good. Go ahead.

Thanks.

MS. KOSS: This is my last topic area.

The results of the survey indicate a gray fox was

observed, is that correct?

DR. NAGY: I have to check the report.

HEARING OFFICER CELLI: Did you hear the

question?

MS. KOSS: Page six of the report.

HEARING OFFICER CELLI: Ms. Nagy, did you hear?

DR. NAGY: I did, yes, thank you. Yes, according
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to the report, they say gray fox.

MS. KOSS: And the results of the survey indicate

that on April 17th, there was a subsequent field

observation of the Golden Eagle in Chuckwalla Valley. Can

you describe that observation that's on page 16 of the

report, not the description, but...

DR. NAGY: So Golden Eagle in Chuckwalla Valley,

is that what you said?

MS. KOSS: Yes. I'm wondering if you can

describe the location.

DR. NAGY: I have it -- I think I have the UTM

coordinates, but I don't have the specific location.

MR. GALATI: I would like to --

MS. KOSS: Do you know what --

MR. GALATI: I would like to interrupt for just a

second about locations. BLM has asked us to not disclose

specific locations of eagle's nests, where it was

observed. They've asked specifically not to identify the

locations, so maybe we can talk generally.

HEARING OFFICER CELLI: Yes. So a general answer

would be acceptable, Ms. Koss, rather than GPS

coordinates.

MS. KOSS: I'm not sure. Dr. Nagy, do you know

generally?

DR. NAGY: I would have to plot the UTMs on a

EHLERT BUSINESS GROUP (916)851-5976

132

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



map, because, as was stated, we were asked to keep all the

location-specific information off of maps, as per the

agency's request.

MS. KOSS: Do you know generally if it was close

to the project site?

DR. NAGY: Again, without putting it on a map,

no.

MS. KOSS: Okay. Do you know what activity was

observed?

DR. NAGY: When the Golden Eagles are sighted,

they're usually flying, so where there are notes on eagle

observations, the eagles are flying.

MS. KOSS: Okay. The report concluded that the

number of active territorial pairs of Golden Eagles in the

study area could be higher than those actually identified,

is that correct?

DR. NAGY: Correct.

MS. KOSS: And there were some nests of unknown

species detected during Phase 1, is that correct?

DR. NAGY: Correct.

MS. KOSS: And do you know if subsequently

species who were able to be identified that constructed

those nests?

DR. NAGY: No, because usually, at that point in

the season, it's getting to be too late in the season, and
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so usually if you're going to -- what happens is either

the nest is unoccupied through the duration of the season

or it's individuals that started a nesting attempt and

either didn't continue breeding or the nesting attempt

failed. So generally, at that late point in the season,

it's not worth going back and looking to really find

anything useful.

MS. KOSS: So no attempts were made to identify

the species that constructed those nests?

DR. NAGY: I think if they were in the area of

the nest checking another nest, they would have checked

some, but I don't know specifically.

MS. KOSS: Okay. In addition to Golden Eagle,

during the Phase 2 survey, nests of Great Horned Owl,

Prairie Falcon and Red-tailed Hawk were detected. Do you

know if any of those new nests -- or do you know if any of

those were new nests or -- sorry -- or were they also

detected during phase one?

DR. NAGY: I would have to go to cross check that

one.

MR. GALATI: And again, I'd like to make sure

this is clear for the record, if Ms. Koss could limit her

questions to within the project associated, with the

Genesis Project as opposed to the larger study area.

MS. KOSS: That's fine. It was a 10-mile area
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for the Genesis Project, right?

MR. GALATI: This report was prepared for more

than one project. So the study area is greater than.

MS. KOSS: And correct me if I'm wrong, my

understanding was it was 10 miles around each project.

HEARING OFFICER CELLI: And that question should

be directed to a witness. Who are we asking here?

MS. KOSS: Did Nagy is fine.

DR. NAGY: Okay. Right. The information

assessed in the risk assessment was for the 10-mile area

around the Genesis Project. The information prepared in

the WRI report was based on four separate fuller projects,

10 miles around each one of them, as per requested by the

agencies, because the 10 mile border overlaps on all these

different projects. The agencies, in order to not harass

the bird, asked that everybody coordinate, which they did.

MS. KOSS: Okay. So was the risk assessment that

you prepared based on these surveys?

DR. NAGY: Yes, but it was only based on the

information in the surveys that was relevant to the

10-mile area around the Genesis project.

MS. KOSS: Understood. Thank you.

Did the surveys enable you to make any

conclusions of Golden Eagle foraging habitat?

DR. NAGY: The surveys themselves, no. But
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consequent discussions with Dave Bittner and also Larry

LaPre and literature essentially suggests that the eagles

are going to be moving into areas where there are likely

to be prey -- a high concentration of prey items. The

foraging behavior of Eagles is they tend to be more -- and

this is in the area, more of a sit and wait predator where

they're staying on perched areas and then flying into

other areas to forage on rabbits or other small animals.

MS. KOSS: Do you know if there is comparable or

better foraging opportunities within the area surrounding

the project site?

DR. NAGY: Not based on the information I've been

given by the biologists who know the area.

MS. KOSS: Thank you. I have no further

questions.

HEARING OFFICER CELLI: Thank you.

Ms. Koss, does that conclude your

cross-examination of the panel?

MS. KOSS: It does.

HEARING OFFICER CELLI: Thank you very much.

Now, Ms. Belenky, cross-examination.

MS. BELENKY: Thank you. I have a few questions.

CROSS-EXAMINATION

BY MS. BELENKY:

I'll just start on the desert tortoise for Dr.
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Karl.

And I just -- I think to some degree there's not

that much of a tortoise issue here, but I do want to clear

up a few things that you said.

You discussed where there were translocation, and

you said that the rates of predation on translocatee

tortoises, the tortoises that were moved, and the resident

tortoises were no different in some areas.

In your opinion, could the translocation itself

have affected those resident tortoises as well?

DR. KARL: You know, I wasn't involved in that

project, so it's really difficult for me to say what

aspect a translocation may have -- may or may not have

engendered concentrations of coyotes in the area. But

what I can say is that it was not an uncommon occurrence

that we were seeing it in many areas, high depredation.

And if I -- by coyotes, specifically by coyotes. And it

was -- we saw it in many places in the desert.

MS. BELENKY: Thank you. And actually to that

point that you just raised, which is you had said

previously in your testimony. And as you know, we have

discussed this before in other forums this question of

whether there was high coyote depredation in other areas.

And we have been unable, the Center has been

unable, to obtain any actual factual data to that -- that
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goes to that. Do you have any data that you are relying

on in making that statement?

DR. KARL: Well, I do. Actually, Dr. Barry

presented a paper on the Daggett Ridge Project, I believe,

in 2009. And the Daggett Ridge Project is south of

Interstate 40. And she documented high depredation. I

documented high depredation of both control tortoises

and -- it was a point depredation, the geographic location

of the both resident animals and translocatees, but they

had been on the site for four years. They were hardly

translocatees anymore at Hyundai. Up until that point, we

had very few mortalities of either controls or

translocatees.

MS. BELENKY: And is the data in the record here?

DR. KARL: Fish and Wildlife Service has the

report.

MS. BELENKY: So it's not in the record here.

DR. KARL: It's not evidence here, no.

MS. BELENKY: And the depredation at the Daggett

Ridge site was in 2009?

DR. KARL: 2008.

MS. BELENKY: 2008.

DR. KARL: And the reason I believe that Dr.

Barry -- I remember her presenting -- I believe she

presented it in 2009.
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MS. BELENKY: Thank you. And you also stated, as

far as the translocations, that there was evidence that

desert tortoise were killed before the translocation.

DR. KARL: That's what Dr. Boarman had in their

first analysis, when they were looking at the coyote

depredations, I think there were 48 tortoises that were

killed before translocation ever occurred. Forty

something. Forty-eight, I think.

MS. BELENKY: And then I just wanted to go back

to your statements about the Hyundai project. I have

seen, I believe, a second year report. Is there any other

published report or gray literature report on that

project?

DR. KARL: No. We just finished. We just

wrapped that project up. And I would love to finish a

report on that, but I seem to be kind of busy right now.

MS. BELENKY: Okay, so there's no data in this

record?

DR. KARL: No.

MS. BELENKY: Thank you. And when you mentioned

the Clark County project, could you say a bit more about

what project that was and whether there is any, either

published literature or gray literature.

DR. KARL: There were several people, Kim Fields.

Ken Nussear, several people at Dick Tracy's lab did their
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advanced degrees. They did projects in that -- on that

project. They had projects that were associated with the

big translocation that occurred in Clark County.

Ken's -- both of them, their Master's Thesis for

Kim, and I believe also she has -- she may have a

publication on that. Ken's is not published, but it is in

his Ph.D. dissertation.

MS. BELENKY: Okay. So there is no data in this

record or any published documentation?

DR. KARL: No, it's not entered for this record.

MS. BELENKY: Thank you.

You also discussed coyotes being subsidized by

humans. Now, obviously there's going to be human use at

this site and different -- there will be people during

construction. Certainly a lot more people. And then some

people, workers at other times.

Did you look at the issues of mitigating or

minimizing subsidization?

DR. KARL: Sure. And this would be true for any

predator. There's a very intensive worker environmental

awareness program, trash removal, road kill. Roads will

be driven to determine if there are any road kills. They

will be removed immediately. The raven management plan.

So, you know, this is not -- when I was talking

about areas where they were being -- that were subsidizing
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coyotes, I'm talking about areas where, for instance,

Wiley's Well rest stop could be one of those areas. But

it's -- you know, there are OHV camps, which is we believe

what happened to Hyundai, because it was at one spot. I

can't say it for another one, because it was, I think,

three different areas where coyotes targeted tortoises.

MS. BELENKY: Thank you. On the road kill

question, and this now gets to my prepared questions, the

applicant has asked, and now the staff has apparently

accepted, this condition be changed, so that travel on the

main access route, which will be paved, could go up to 45

miles an hour.

Have you looked at all at the question of the

increased -- the potential for increase in road kill as

you increase speed on that road?

DR. KARL: That could -- we could discuss that at

great length. And in the interests of trying to figure

out how you keep people at a certain speed limit, and also

make it efficient for the project, because it's not

just -- it's not just during the construction period.

There's also a, you know, long operation's period, where

vendors are coming in and out. It's just very difficult

to keep -- perhaps, to keep them at a lower speed.

But we use Joshua Tree National Monument, which

is, you know, a preserved area for wildlife. And they
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have 45 miles an hour. So we just -- we went with 45. Is

it 55 in there?

I think it's -- okay.

MS. BELENKY: I just want to get back to the sort

of initial question. With a raise in the speed limit,

would there likely to be more road kill?

DR. KARL: Not of tortoises. We don't believe

there are any tortoises there, but it's always possible

with people going faster, that they're not going to be

able to avoid things.

MS. BELENKY: And road kill also attracts

predators, for example, ravens?

DR. KARL: Right. A lot of the animals are

active at night, and there won't be traffic on the road at

night. And also part of the education plan specifically

identified -- I mean, we recognize that this can happen.

So part of the revegetation plan specifically identifies

not revegetating temporarily disturbed areas next to the

road. We don't want to be an attractive nuisance. We

don't want animals to come to the road.

MS. BELENKY: You just stated that there would be

no traffic on the road at night, but I don't believe that

that's a condition.

DR. KARL: I think there would be less traffic on

the road at night. I'm sorry, I didn't mean to say no.
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MS. BELENKY: My understanding is -- and I think

we can get to this when we're doing the project

description, that there are no limits on the use of that

road at all, except for the speed limit. It would be open

to all members of the public. But we can -- maybe that's

better discussed in the project description section later

today.

MR. STEIN: Yeah, I don't think that's true. I

don't think it's open to any member of the public.

MR. GALATI: Yeah, we can deal with that with

another witness.

HEARING OFFICER CELLI: In project description?

MR. GALATI: Yeah.

HEARING OFFICER CELLI: Okay. Keep in mind make

a note of that, Ms. Belenky, we'll revisit that in project

description.

MS. BELENKY: Yes.

And I have some other questions that I believe

are for this panel. I think I can ask most of these on

the staff panel.

One thing. Dr. Karl, you mentioned the McCrary

study and the birds hitting the -- in that case, they were

mirrors. I guess they're mirrors here, the trough

mirrors.

MR. STEIN: I just want to correct something. I
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think that other project was a tower project.

MS. BELENKY: Yes. The McCrary Study.

HEARING OFFICER CELLI: Also, I just want to say

Ms. Karl, you're going to need to speak right into that

microphone, because you made an answer a minute ago and it

didn't come across.

Stay right on your microphone, please.

DR. KARL: Do you need me to repeat the answer.

HEARING OFFICER CELLI: I don't know that it was

in response to any question, but not -- it was just like a

a yes or no or something. You were having some

conversation.

But the point is, when Mr. Stein was talking, you

were not coming across. So I need you to be right on your

mike, please.

MS. BELENKY: Back to the McCrary study and

birds. And in that case, the study positive that there

may have been more birds in the area because of cooling

ponds and other attractions for the birds.

Now, under the wet cooling scenario, which we

just heard this morning, may be off the table, there would

have also been cooling ponds on this site, is that

correct?

DR. KARL: Correct.

MS. BELENKY: And in your -- and maybe you're not
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the right person to ask, somebody might want to answer.

In your opinion, would those cooling ponds, evaporation

ponds also attract birds?

MR. STEIN: You're talking about the wet cooled

evaporation ponds?

MS. BELENKY: Yes.

MR. GALATI: At this stage, I'm going to object

to relevance. The project is setting dry cooling.

HEARING OFFICER CELLI: Okay, but then what --

MR. GALATI: There are evaporation ponds.

They're smaller. So I think we need to narrow the

question, is the smaller ponds to the smaller dry cooled

ponds?

HEARING OFFICER CELLI: Just to be clear, didn't

I read that it went from 48 acres to 12 acres of ponds?

MR. GALATI: I don't think I have that number,

but I do have a witness who can testify to that.

HEARING OFFICER CELLI: I just -- so there will

be evaporation ponds, smaller, fewer, but there will be

evaporation ponds. So I think that the question can be

asked. If you want to ask the question again, please, Ms.

Belenky.

MR. GALATI: It will be two five-acre ponds is

what I'm hearing.

MS. BELENKY: Well, first, I just want to state

EHLERT BUSINESS GROUP (916)851-5976

145

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



on the record that it is confusing to have the project

description change at the beginning of the hearing, and

then not discuss the project description before we go on

to other issues.

So whatever number of evaporation ponds there may

be. In general, would large bodies of water, five acres

or more, attract birds in this area?

DR. KARL: I think ponds in an area that's --

where there is no water could always be an attractant.

They will be netted, but they could still be an

attractant.

I think the difference -- and I thought about

that too in looking at the Solar 1 vapor, I think the

difference there is that it wasn't just the evaporation

pond, it was all of the water, and all of the agriculture

in the immediate area that was attracted to those. There

were five times as many species of birds as what we

considered normal in that habitat.

MS. BELENKY: Thank you.

And on the netted question, I think there has

been some objection to netting, but again if it's a

smaller pond, I suppose we can get that into the record

when we go back to it.

HEARING OFFICER CELLI: The applicant has

accepted the netting of the ponds.
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MS. BELENKY: They're the smaller ponds.

MR. STEIN: On what is now a dry cold project,

the ponds will be netted, per staff's recommendation.

MS. BELENKY: Okay. Thank you.

I have a question that goes to the access route

again. And again, this, a little bit, interfaces with the

question of what is the project description.

There has been a lot of discussion of a secondary

access road. And at one point, the applicant has put

forward a spur road. What we haven't known yet, as far as

I can tell, is whether that has been accepted by the fire

department as fulfilling the condition for the secondary

access road.

And if it doesn't, then I have certain questions.

And if it does, then I have different questions.

HEARING OFFICER CELLI: Can maybe staff, can you

clear that one up?

STAFF COUNSEL MAYER: Well, this will thoroughly

discussed in the worker safety. But right now, the

applicant and the fire department appear to have worked

out an agreement where there is no road. Instead, the

applicant will purchase two all terrain vehicles that can

handle emergencies.

HEARING OFFICER CELLI: So maybe I should have

asked this question to applicant. So the spur road
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option, the secondary road, is gone away?

MR. GALATI: I'm not even a hundred percent sure

of that. I think these are ongoing as we speak.

Something that's started happening late last week, but

what I would propose so that we can continue on biology,

is that Ms. Belenky ask her questions, assuming there is a

spur road related to biology, and then we can handle

worker safety of how that will handle at that time.

And I wanted to just address one other thing is I

don't believe that we are changing the project

description. We are accepting staff's alternative on dry

cooling. And I think that's an important point.

HEARING OFFICER CELLI: Okay. So Ms. Belenky, go

ahead and ask your question. Let's just assume for our

purposes here, so that you have the opportunity to cross

on it, that there would be a second spur road.

MS. BELENKY: A spur road and not a secondary

access road, an independent secondary access road, is that

what we're assuming?

HEARING OFFICER CELLI: Ask Mr. Stein that, I

think.

MR. STEIN: Repeat the question.

MS. BELENKY: Well, I'm just trying to find out

what I'm supposed to assume.

STAFF COUNSEL MAYER: Assume a spur road, just to
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make life simpler.

MR. STEIN: Okay, so was your question related to

the spur road?

MS. BELENKY: I actually don't have a question

related to the spur road.

(Laughter.)

MS. BELENKY: The secondary access road, an

independent secondary access road, which --

MR. STEIN: There is none.

MS. BELENKY: Apparently not, but throughout the

process there has been discussion that there may need to

be one.

MR. STEIN: As far as we know, there is no need

for a secondary access road.

MS. BELENKY: Then I will reserve, if it turns

out that there is a need for secondary -- independent

secondary access road, we will reserve the right to

cross-examine on biological issues that would be

associated with such road.

HEARING OFFICER CELLI: Certainly.

MS. BELENKY: I would like to talk a little bit

about the roads around the facility. My understanding is

there will be a road going around the outside of the

fence, is that correct?

MR. STEIN: I just want to say the person who has
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the most information on the specifics of, you know,

facility design and layout is not part of this panel, the

one on the project description.

MS. BELENKY: I see. And did you look at the

biological impacts of a road that would go outside of the

fence and the --

MR. STEIN: The tortoise exclusionary fencing

would be on the outside of that road. So there would be

no road on the outside of the tortoise fencing.

MR. GALATI: If it would help, I could bring, I

believe a witness and swear them into this panel that can

speak to some of the project description and facility

design pieces if the Committee would like.

HEARING OFFICER CELLI: I actually would want to

finish biology. So let's get the biology --

MS. BELENKY: The problem is that --

MR. STEIN: If you're talking about like a

perimeter road around the facility would be inside the

tortoise fencing.

MS. BELENKY: It's inside the tortoise fencing.

So that is a biological question. At least the way we

view it, it would matter, how it impacts. So, in your

opinion, there would be no impacts to tortoise at least

and possibly from the perimeter road?

MR. STEIN: Correct, no effects.
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HEARING OFFICER CELLI: Mr. Galati, is that

witness here right now?

MR. GALATI: Yes.

HEARING OFFICER CELLI: Is that Mr. McCloud would

be the witness.

MR. GALATI: Yeah, I was just going to...

HEARING OFFICER CELLI: Why not. Let's have him

sworn.

MR. GALATI: I think -- do you have anymore

questions about that? Because I think Mr. Stein knew that

and he answered that question. If there's anything more

about the facility design that might be foundational to

your questions, I think we can swear him in.

HEARING OFFICER CELLI: That would be Ms.

Belenky's call.

MS. BELENKY: No, that's fine. I think we have

gone through my basic questions and I think that's it.

Thank you.

HEARING OFFICER CELLI: For biology, thank you,

ma'am.

MS. KOSS: Hearing Officer, Celli, I apologize.

It's Rachael over here.

HEARING OFFICER CELLI: Yes.

MS. KOSS: If there has been some agreement or

there may be some agreement on purchasing all-terrain
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vehicles, instead of a secondary access road, I actually

would like to reserve questions for biological resources

on that.

HEARING OFFICER CELLI: So you're suggesting that

you -- okay. If I understand it correctly, there have

been proposed a secondary road. That is up in the air

right now. Obviously, to build a road is going to have

some biological impacts. To not have the road, I don't

know what biological impacts might be implicated with

that.

MS. KOSS: Well, the all-terrain vehicles have to

drive on something.

HEARING OFFICER CELLI: Oh, is that what was the

implication there by the fire department.

MR. GALATI: Yeah. During a fire, when the

primary access is blocked, so I think --

HEARING OFFICER CELLI: You know what,

we'll -- would we need -- who's the witness on that?

MR. GALATI: We have a worker safety panel. And

if you would indulge me, I have a proposal, as is always

the case.

HEARING OFFICER CELLI: Let's hear it.

MR. GALATI: The proposal is that we take worker

safety. And once you hear worker safety, you can decide

whether those are relevant questions about the potential
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biological impacts for the unlikely, very improbably, but

necessary, possibility of an off-road response.

HEARING OFFICER CELLI: So, Ms. Koss, what I'm

thinking is that we hold it in abeyance, see what happens

when we get to worker safety, and then we'll revisit the

question.

MS. KOSS: Yeah, that's fine.

HEARING OFFICER CELLI: Thank you. I'm sorry for

that -- I'm just trying to make sure that we're not

cutting something off that we might want to reopen later,

but if we have the panel now.

So with that, Ms. Belenky, we've heard your

cross-examination. We're now on to Mr. Silver who's

representing Tom Budlong.

MR. SILVER: No questions.

HEARING OFFICER CELLI: Thank you.

And we have a note from the Public Adviser who

has confirmed that Mike Boyd will not be participating

today. Is she still here? She comes back and forth.

She being Jennifer Jennings. But in any event,

is there any redirect by the applicant on biology?

MR. GALATI: I would ask that the Committee

indulge the following: Remember how I said Bio 19 was

relatively new to us.

HEARING OFFICER CELLI: Um-hmm.
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MR. GALATI: We were productive during the lunch

hour. And I have no specific redirect to any

cross-examination, but I'd like to ask Mr. Stein to

summarize the rest of the review. I recognize that might

open up questions about what our opinion is, but I think

it's important for the Committee to know where we stand on

Bio 19. And we have additional information that I'd like

to do at this time.

HEARING OFFICER CELLI: That's fine. This is

your redirect.

MR. STEIN: Okay. Again, just turning to Section

C, which is page 15 of Exhibit 435. This is the section

on avoidance requirements for special status plants

detected in the summer and fall.

Notice there's anything particularly new here,

but as we've, you know, taken a good read of the

conditions, maybe a reiteration that -- what we believe

would work here is basically taking the paragraph two,

which applies to Rank 2 plants, which allows for

mitigation in the case where avoidance is not possible,

and also apply that to Rank 1 plants.

Now, in the second paragraph, the last sentence

is the sentence that allows mitigation where avoidance is

not possible. The sentence reads, "The project owner

shall provide compensatory mitigation at a 3 to 1 ratio
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described in Section D for impacts to plants in areas

where they could not be avoided."

One of the things we're concerned about is what

does it mean where they can't be avoided. You know,

somebody could argue well if you could, you know, cut the

project in half, you could avoid a certain plant. Well,

obviously that's not how we want the provision to be

interpreted.

So we were going to suggest language something

like in the areas where they could not be avoided without

a change to the project description. Something that would

acknowledge that the intent here is to avoid having to go

back and do an amendment to change the project.

If we can somehow avoid the plant without a

change to the project, then we would do that. If it would

cause a change to the project, then we would want to be

able to go to the mitigation.

HEARING OFFICER CELLI: Did I understand that

this was discussed with staff already, right?

MR. GALATI: No, we were productive on our own

reviewing the rest of 19 as a team.

HEARING OFFICER CELLI: Okay. All right. I'm

sorry, go ahead.

MR. STEIN: So that's how we would want paragraph

number two to be changed. Also, reiterate that right now
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it seems to assume that we'd have to have a complete

avoidance for anything on the project linear features. We

just want to reiterate that is a problem for us, because

we may not be able to. And having the provision in there

basically could stop the project from being built, because

we can't move the linear.

HEARING OFFICER CELLI: And what?

MR. STEIN: That sentence is the sentence right

before the one I just read. It's in paragraph two, the

language now reads, "If species with a CNDDB rank of 2 are

detected within the project's disturbance area, the

project owner shall implement measures to achieve complete

avoidance of all occurrences on the linear project

features.

We would rather have the same provision that

applies in the next sentence to the rest of the project,

which is, if we can't avoid them without modifying the

project description, then we would be able to go to

mitigation. That paragraph, as I've just described it,

and the suggestions that we have for changing it, we'd

like to apply to both Rank 1 and Rank 2, so that we are

able to mitigate from any Rank 1 or Rank 2 plants that we

find.

Currently, paragraph one suggests that if we find

a Rank 1 plant, and we -- and the project is currently
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designed would impact greater than 25 percent of the local

population, we couldn't build a plant. We'd have to

redesign it, which is, you know, problematic for us to say

the least.

Our opinion is that because these are not listed

plants and the protocol has always been, in previous cases

and in previous projects with other resource agencies,

that when you have a special status plant that's not

listed, you can mitigate for it.

This seems to be taking a new ground saying, no,

there's a situation here where mitigation is not even an

option. What we want to do is make sure that for Rank 1

plants, as has always been the case, mitigation is an

option.

I'd like to then turn to what I think are more

technical edit type comments, but important ones.

HEARING OFFICER CELLI: Can I just ask, Mr.

Galati, whether you -- whether it would be appropriate, at

this time in your direct, to have a little cross

conversation here to see if staff -- because if they don't

have any problem with this language, then we can save some

time perhaps. I would -- I defer to applicant on that.

MR. GALATI: Yeah, I think that the parties are

not in agreement on this, but I'd be more than happy to

hear from staff if there's been a change. We've been sort
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of working on that language for awhile, and kind of agreed

that we might need to bring it to you. But if something

has changed...

HEARING OFFICER CELLI: I'm looking for the quick

efficient thing to do here. I'm getting nods of no from

staff's table. So I'm just going to -- rather than do

that, I'll just allow you, Mr. Galati, to continue with

your direct examination.

MR. GALATI: Mr. Stein, if you'd go to the next

section.

MR. STEIN: Right. The next section would be,

it's in Section D-1, which is on page 17 of Exhibit 435.

That's the start. It's compensatory mitigation by

acquisition. And then turning to page 19, paragraph C,

which talks about initial protection and habitat

improvement. In the highlighted area, it says the costs

of these activities are estimated to be $990 per acre, 330

per acre using the estimated desert tortoise mitigation at

a 3 to 1 ratio.

What we'd like that to read is the cost of these

activities are estimated to be -- it should just be the

330 per acre of compensation lands using the estimated

cost per acre for desert tortoise. Mitigation as best

available proxy and cross out at a 3 to 1 ratio.

So that what -- effectively what we're getting at
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here is that the number should be the 330 per acre, making

it clear that obviously at 3 to 1, it would be three

times, but it shouldn't be $990 per acre.

And we have a one, two, three, four, five, six,

seven, or eight other changes in other paragraphs of this

condition that simply are geared at getting the dollars

per acre down to a per acre number.

For example, in the next page, page 20, in

Condition E, paragraph E. In the highlighted area, we're

talking about the long-term maintenance management funding

here. In the highlighted area, it says, "Until an

approved PAR or PAR-like analysis is conducted for the

compensation lands, the amount of required funding is

initially estimated to be..." -- it should be $1,450,

which is per acre and not the 4,350 acres. And the rest

of that sentence would be the same, except that several

lines down you would take out at a 3 to 1 ratio.

And there's three or four other places where you

see the number 4,350. We'd like to replace that with

1,450 and take out the 3 to 1 ratio.

Finally, on page 22, Paragraph G, under

Mitigation Security, this is for the total amount of

dollars that would be needed to put into security. About

seven lines down, the sentence starting, "Financial

assurances shall be provided to the CPM in the form of an
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irrevocable letter of credit, a pledged savings account,

or another form of security approved by the CPM. The

amount of the security shall be...", and we would like to

remove $6,840 per acre with a parenthetical. It should be

just, "...shall be $2,280 per acre of compensation lands."

And it says, "...using the estimated cost per

acre for desert tortoise mitigation as a best available

proxy." Strike out the rest of that sentence, "at a 3 to

1 ratio for every acre of habitat supporting the target

special-status plants species..."

All of those changes that I went through are all

just consistent with getting the acres and the dollars

down to a per acre number.

Page 24, it shows up again. Last full paragraph

before paragraph one at the bottom, is we'd want to remove

$6,840 per acre and make it clear that it's just 2,280 per

acre. Cross out at a 3 to 1 ratio at the end.

I don't believe any of those changes should be

controversial, but I'll make sure.

HEARING OFFICER CELLI: I'm sure we'll hear about

it.

Redirect is with the applicant still?

MR. GALATI: Yeah, I don't know if staff wanted

to comment on those other changes?

HEARING OFFICER CELLI: Well, I think we'll get
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to it.

MR. GALATI: No other redirect.

HEARING OFFICER CELLI: Thank you.

Cross by staff limited to the extent of the

redirect.

STAFF COUNSEL HOLMES: We have no recross.

HEARING OFFICER CELLI: Ms. Koss for CURE, any

recross?

MS. KOSS: No recross. Thank you.

HEARING OFFICER CELLI: CBD?

MS. BELENKY: No thank you.

HEARING OFFICER CELLI: Mr. Silver?

MR. SILVER: None.

HEARING OFFICER CELLI: Thank you.

And that was no for the record. He's not next to

a mike.

Very good then. At this time, we will -- it's

staff's case in chief. So I want to thank you this panel

for coming. I don't know if you want to dismiss them, Mr.

Galati or have them stick around? It's your pleasure.

MR. GALATI: Yeah, I'll dismiss them from the

table.

(Laughter.)

HEARING OFFICER CELLI: There you go. Thank you

very much.
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MS. KOSS: Hearing Officer Celli, may we take a

break, please.

HEARING OFFICER CELLI: Okay. It's quarter to 3.

We're going to go off the record for one moment.

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: Okay, folks. We're going

to take a break. Please be in your seats ready to go.

And staff have your panel in the seat up in front here

ready to go, and we'll see everyone at three o'clock.

(Thereupon a recess was taken.)

HEARING OFFICER CELLI: We've now heard from the

applicant with regard to biology. We're now on to staff.

This is the staff's direct examination. Staff's panel.

So if you would please stand and be sworn.

STAFF COUNSEL HOLMES: Excuse me

HEARING OFFICER CELLI: We're not on the record

yet, are we?

STAFF COUNSEL HOLMES: It's going to be a little

bit more complicated. Do you want me to explain on the

record or --

HEARING OFFICER CELLI: We're back on the record.

STAFF COUNSEL HOLMES: Staff's panel obviously

consists of Carolyn Chainey-Davis, Susan Sanders, and Andy

Collison who are here in the room. There are also two

staff witnesses in the Amy Golden and Sara Keeler who I
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think should be sworn but aren't at the table, because

we're not certain they're going to be asked questions

about the specific areas that they work on.

Also, on the phone, as I pointed out before, we

have Mark Massar with the Bureau of Land Management and

Magdalena Rodriguez of the California Department of Fish

and Game. In addition, Tannika Engelhard from U.S. Fish

and Wildlife Service is on the phone, but federal

regulations prohibit her from being cross-examined in a

Energy Commission proceeding. So she will be available to

answer questions of the Committee at the end, but she's

not available for cross-examination.

So I'm just trying to set the stage here. So

what we should probably do is have --

HEARING OFFICER CELLI: Let me ask you this.

Your two witnesses who are here, what is their area of

expertise?

STAFF COUNSEL HOLMES: Biological Resources.

They prepared certain portions or helped assist with

certain portions of the Biological Resources section of

the Revised Staff Assessment.

HEARING OFFICER CELLI: And I'm just thinking if

there was a likelihood, then I'd bring them up. But if

that's true, we'll go head and -- first what we will do

then, Mr. Peters, is we will swear the witnesses who are
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here and then we'll swear the witnesses who are on the

phone. If you will all please stand, including those

other biological witnesses.

(Thereupon the witnesses were sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: Thank you. And your two

witnesses in the audience were -- please give me their

names again.

STAFF COUNSEL HOLMES: Amy Golden and Sara Keeler

HEARING OFFICER CELLI: Were sworn. Thank you.

STAFF COUNSEL HOLMES: And then we need the two

agency representatives, Mr. Massar and Ms. Rodriguez on

the phone to be worn as well.

HEARING OFFICER CELLI: Okay, Ms. Rodriguez and

Mr. Massar please rise, raise your right and, Mr. Peters,

if you would have them be sworn.

(Thereupon the witnesses were sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: And, Mr. Massar?

MR. MASSAR: Yes.

HEARING OFFICER CELLI: You need to be sworn in.

MR. MASSAR: Okay.

HEARING OFFICER CELLI: I'm sorry. You've got to
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do it again, Mr. Peters.

MR. GALATI: He's just checking to see if you use

the same words.

(Laughter.)

(Thereupon the witnesses were sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: Thank you.

Whereupon,

CAROLYN CHAINEY-DAVIS, ANDY COLLISON, SARA KEELER

MARK MASSAR, MAGDALENA RODRIGUEZ, and SUSAN SANDERS

were called as witnesses herein, and after first

having been duly sworn, were examined and

testified as follows:

HEARING OFFICER CELLI: When each of you

testifies, I'm going to need you -- when you first

testify, state your name and spell it for the record. And

then every time you answer, just say this is Susan Sanders

and go on with your answer.

STAFF COUNSEL HOLMES: We have an additional

complication, and that's that the Statement of

Qualifications for Andy Collison, Mark Massar, and

Magdalena Rodriguez did not make it into any of the

documents that we pre-filed. I would ask that the parties

stipulate to their qualifications, otherwise we will go
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through and ask them to explain their qualifications on

the record.

HEARING OFFICER CELLI: Well, wait a second. So

you're saying that they're -- we don't have their resumes

here in the room today?

STAFF COUNSEL HOLMES: That's correct.

HEARING OFFICER CELLI: Okay. Any objection to

that from CURE, stipulating to the expertise of the Fish

and Game or Fish and Wildlife Service or the BLM?

STAFF COUNSEL HOLMES: And Mr. Collison.

HEARING OFFICER CELLI: Mr. Collison is from?

STAFF COUNSEL HOLMES: He's a staff witness.

HEARING OFFICER CELLI: Our staff witness,

California Energy Commission?

STAFF COUNSEL HOLMES: Yes.

HEARING OFFICER CELLI: Okay. So apparently you

understand that we don't have their resumes on file?

MS. KOSS: No objection.

HEARING OFFICER CELLI: Okay. CBD, any objection

to their expertise?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Mr. Silver.

MR. SILVER: No.

HEARING OFFICER CELLI: Thank you.

STAFF COUNSEL HOLMES: The applicant?
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MR. GALATI: No objection.

HEARING OFFICER CELLI: You know, I'm going to

need to eat a few more nuts here. I'm sorry about that.

Please proceed.

STAFF COUNSEL HOLMES: The only other item that I

wanted to point out, since all of the exhibits are already

in the record, and I don't need to go through the usual

process of sponsoring on this, that Mr. Collison actually

has sponsored portions of the soil and water resources

testimony having to do with sand transport, so if somebody

we're to be looking for his testimony, in the biological

Resources section, they wouldn't find it there. It's in

the soil and water resources section.

HEARING OFFICER CELLI: Okay.

DIRECT EXAMINATION

BY STAFF COUNSEL HOLMES:

So we have introduced also Exhibit 435 this

morning. We've already had cross-examination of the

applicant witnesses on that. And so I think the Committee

is aware that we have been trying diligently to make

progress in resolving as many issues as possible. And

with that, I think that what I will simply do is ask Ms.

Sanders -- Dr. Sanders, excuse me, to prepare a summary or

to give a summary of the recent changes and a quick

overview of the status of where we are on the contested
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issues.

DR. SANDERS: Thank you. My name is Susan

Sanders. That's S-u-s-a-n, S-a-n-d-e-r-S.

I think we've narrowed it down to four wildlife

and one plant issue that is still pending resolution. And

I guess what would be productive is to go through each of

those conditions and then try and see where we're at. Do

you want more than that?

STAFF COUNSEL HOLMES: No, but I would like a

clarification. Are you talking about resolution as

between the staff and the applicant or also as between

staff and the other parties?

DR. SANDERS: I think all the parties.

STAFF COUNSEL HOLMES: Thank you.

DR. SANDERS: So should we start with number 8,

and that's Exhibit number 66, which is the Applicant's

changes to the Conditions of Certification. And it's on

page three, that's number -- that' Bio 8, number nine,

minimizing noise impacts.

The comments I heard today was suggestions that

staff offered in Exhibit 435, which were not acceptable.

And so the intent -- our intent was, in crafting those,

was to come up with something that did allow and would not

be too constraining, would allow some construction during

this time while still protecting birds.
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And I think the language you have doesn't quite

work for us. The problem is, you'll read here, it says

within -- so the constraint would be you could not do

construction -- noisy construction between February 15th

and April 15th, if it would result in noise levels over 60

dBa in nesting habitat. Then you'd added within 200 feet

of the site's borders.

Now, the problem I have with that is if you've

got noise construction very close, you're not going to

have noise attenuate. So I don't like the border being

the radius. But I think staff could come up with

something that would work, if we had a radius that

reflected the distance from the noisy activity.

So that -- actually, I thought that was something

we talked about this at the workshop. And I thought that

was something the applicant was going to work on. If we

had a radius like that coupled with a monitoring program,

so you could do the noisy construction activities a

certain distance from the noisy activity. And then you

need a more rigorous monitoring than what is presented

here.

And as a model of the kind of monitoring I'm

talking about, if you look at Exhibit 400, that's the

Revised Staff Assessment, you go to page C.2-278. And

you'll see at the bottom of that, it's a Golden Eagle
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monitoring. That provides some more specificity on what

monitoring would constitute. You've got to basically

create a plan for monitoring that would be subject to

approval.

Then you need to have some trigger that would

prompt you to impose some kind of adaptive management.

There's no point in monitoring, if you don't do something

with the information. And the status we have listed

here -- what I was most concerned about is the more

startling type noise. A bird that jumps off its nest and

knocks eggs out or abandons because of some noise that is

far in excess of what it's accustomed to.

So with those two things, the radius --

specifying some radius beyond which this would happen.

And what we need is noise information about how noise

would attenuate from something like pile driving. And

then coupled with this kind of more rigorous monitoring,

we would also need some verification. That would be

acceptable to staff, if that's acceptable to other

parties.

HEARING OFFICER CELLI: Do you have some proposed

language?

DR. SANDERS: I could come up with some. I don't

have language for the radius on the noise, because I don't

have that information.
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STAFF COUNSEL HOLMES: Thank you. Do you want to

continue?

DR. SANDERS: On the noise?

STAFF COUNSEL HOLMES: Are you finished with

noise?

DR. SANDERS: I finished my suggestion on noise.

PRESIDING MEMBER BOYD: Could I ask a question

before you move on. When you say you don't have the data

on the radius, I mean, isn't that kind of a scientific

judgment that somebody with your credentials would make?

Or what kind of data are we looking for here? They

proposed 250 feet. You find that, for the reasons you

stated, to be problematic. And yet, you talked about

something could be set up, but you need data on the

distance. I'm a little confused.

DR. SANDERS: I'm sorry I wasn't clear on that.

What I'm looking for is something that a noise -- someone

with expertise in noise would produce. So, for example,

if you look at Exhibit 400, which is our Revised Staff

Assessment, on page C.2-93, you'll see a statement that

says, "Another relatively loud and short-term construction

activity is pile driving. If required, noise from this

activity could be expected to reach 101 dBa, at a distance

of 50 feet and attenuate to 47 dBa, at a distance of five

miles from the project site.
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So what I want is some distance that would say,

this is how far out you have to go from the noisy activity

that you would need to monitor to achieve a 60 dBa

threshold. Once you pass that, you don't have to bother

monitoring anymore.

And so I think that allows some -- so what I'm

looking for is a noise scientist to tell me, and the

applicant to tell us, what sort of noisy activities they

propose and how far out the noise would extend. And that

would set -- that would set the radius for the areas they

would need to do their monitoring in.

So I think the applicant has the information to

do that. It wasn't in our Revised Staff Assessment or the

applicant's submittals, but I think it is easily -- that

kind of information is easily gotten.

PRESIDING MEMBER BOYD: Let me ask the staff. Is

there a precedence somewhere in another siting case

decided in the past?

STAFF COUNSEL HOLMES: I can't answer that

question. I don't know.

PRESIDING MEMBER BOYD: Okay, thank you.

DR. SANDERS: All right. On to Bio 18, which is

a the Burrowing Owl condition. I think the applicant was

okay with everything except one item. That's on page --

it's Exhibit 435. I think it's page nine.
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So the language of the applicant was not happy

with, was the criteria for Burrowing Owl acquisition for

mitigation lands for Burrowing Owl. So we've asked the

applicant to require 39 acres of mitigation habitat. And

must first be suitable habitat for burrowing owls.

And second, it must either support burrowing owls

or -- and here's the original language that we had, within

disbursal distance from areas occupied by burrowing owls.

And then in parentheses it says, "Generally approximately

five miles.

So the intent here is to buy land that's going

to -- if it's not already occupied by burrowing owls, it

has a good chance of being so.

And five miles is roughly the distance you might

expect an occupied burrowing owl territory, to be within a

good range of reoccupying new vacant land so to speak.

So I'm not content with putting sign as a proxy

for the actual owl, because I don't think that's a

reliable enough indicator that acquisition lands could

attract and support owls if they aren't already there. So

I would say that staff wants the original language we have

here.

HEARING OFFICER CELLI: If I may ask a question.

I think Mr. Stein was saying that his concern to us that

he wanted to have some certainty that the area was
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occupied by burrowing owls. And that's what he was

talking about, the sign being present right there, because

that is evidence of the presence of the owls.

DR. SANDERS: Oh, then I misunderstood. So can

we ask for clarification, if that was indeed the --

HEARING OFFICER CELLI: That's kind of what I

thought he was getting to, and not about the relocated

burrow, but the determination whether the burrow is an

active burrow or not.

DR. SANDERS: So in saying the acquisition lands

must be either currently occupied -- currently support

burrowing owls would Mr. Stein be suggesting or their

sign? I'm not sure what language -- because let's go back

to the language that they proposed, and that would be in

Exhibit 66.

HEARING OFFICER CELLI: So the language was areas

occupied by burrowing owls. That was the highlight of

mine.

DR. SANDERS: Right, I'm almost there. Oh, here

it is, okay. It's on -- I'm sorry, I'm having trouble

finding it.

STAFF COUNSEL HOLMES: Page 18.

DR. SANDERS: Thank you. It's 18, the bottom

paragraph there. So the language they have suggested --

MR. GALATI: Ms. Holmes, I'm sorry to interrupt.
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But maybe I can provide some clarity of what our concern

is and sounds like we might be on the verge of an accord.

Maybe I could have Mr. Stein up here with me as

well. But the first part is, "The acquisition lands must

currently support burrowing owls..." So how would we

determine support? Is that where you mean you actually

see an owl on the site or you could use sign on the site

to help you?

DR. SANDERS: I think you need to see an owl on

the site.

MR. GALATI: Okay. Then the second part was,

"...or be within disbursal distance from areas occupied by

burrowing owls." Would that mean -- and that's five

miles. So we'd have to be five miles from another actual

owl siting or could we use a burrow or some other sign to

determine where the five miles is measured from?

DR. SANDERS: Again, you need to have a siting of

an owl or hear an owl, because it's -- evidence of its

presence more than just a sign. We don't know how old a

sign would be. I think staff would need some assurance

that it's actually either occupied by owls or near lands

occupied by owls. Occupation as indicated by observation.

MR. GALATI: Yeah, I thought we were closer to

accord.

(Laughter.)
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MR. GALATI: But I think I have demonstrated once

again that I was optimistic.

(Laughter.)

HEARING OFFICER CELLI: I'm sorry. So you can go

ahead with your redirect -- or your direct rather. I just

had that one question.

DR. SANDERS: So I don't have anymore on 18, is

the language that we suggested, and Exhibit 435 is what

staff is recommending?

Then the last one was Bio 23. And in Exhibit

66 -- let's see, I think it's page 24 and 25.

The problem staff has with this, is that

currently the way the closure recommendations in the

Revised Staff Assessment read, there is not enough

assurances that State CEQA and State Endangered Species

Act will be fully implemented upon closure. For these big

projects, these thousand-acre projects, the old conditions

that we had that apply to the 30-acre projects, I think

are not appropriate, because you have potential

significant impacts associated with either decommissioning

or changing the use of or whatever it is you're going to

be doing with many acres of land that have potential for

impacts to off-site sensitive species, plants, and

wildlife.

And I don't think we necessarily have assurances
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with BLM -- without some input, we don't assurances that

BLM's closure plan will do the same. We need to have some

assurance that State law is implemented and that LORS are

abided by -- State LORS are abided by with the closure

plan.

So we'd be happy to have a -- if a separate

closure plan for the Energy Commission and a separate one

for BLM would work, that's okay with us. But if the BLM

is going to be executing their decommissioning, you know,

we need to make sure that State laws are complied with.

So we do need a review capacity. CPM needs a review

capacity for the BLM plan.

STAFF COUNSEL HOLMES: Are we ready to talk about

Bio 19?

MS. DAVIS: Sure, sure.

My name is Carolyn Chainey-Davis.

Can you hear me okay, if I --

HEARING OFFICER CELLI: I would like it if you

could just -- see how I have it right here. I don't crowd

me, and it resounds in the room, and everyone can hear

you.

MS. DAVIS: Am I booming?

HEARING OFFICER CELLI: A little closer actually.

MS. DAVIS: All right. So let me just quickly

summarize the points of remaining controversy between --
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and this is between the applicants and staff. This is the

intervenors haven't had an opportunity to -- well, let's

see they've had an opportunity to review the latest

changes on Bio 19, but I doubt that they've had a chance

to comment. I don't think they've submitted anything in

response.

So quickly, there's just four points that are

still in contention. And that is the required 75 percent

avoidance on the solar facility for Rank 1 Plants. That's

CNDDB Rank 1 plants. That's the rarest of the rare.

And do keep in mind here that we're not talking

about mitigation for plants that have already been

detected. This is a what are we going to do if we find

something extremely rare, as a result of the summer/fall

surveys?

The other point is they had -- they were

concerned with the language that we had on avoidance along

the linears. We used the term "complete avoidance".

Staff, in an earlier version, had listed, I think, 95 to

100 percent avoidance on the linears. Staff is fine with

a little wiggle room there, understanding that there's

always going to be some situation where it's impossible to

avoid along the linears.

The reason we said complete avoidance was just

because that was the impression that we got from the
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applicants, when they assured us that avoidance on the

linears was not the problem. But I think what they meant

to say is avoidance is not a problem, with the exception

of, you know, a few rare occurrences.

So staff is comfortable with some wiggle room

there. Our understanding is that, you know -- and my own

personal experience on a lot of other large scale

transmission projects, is that you can move poles around

to avoid occurrences. And for pipelines, there's usually

some -- often some flex in the pipe joints that allows for

a little wiggle around occurrences. And with access

roads, I suppose there's some wiggle room within the

constraints of the easement.

So would the applicant -- I guess, I need to ask

a question, would the applicant be comfortable with that

language, the 95 to a hundred percent?

I think staff counsel had some discomfort with

using the term "where feasible".

STAFF COUNSEL HOLMES: I think there is a legal

issue that you will probably see addressed in briefs about

the ability of lead agencies to delegate feasibility

determinations to staff. There's case law on this that

indicates that that's not acceptable, and so staff has

been, and will continue to be, concerned about having

mitigation requirements that say, do X if feasible, and
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then having a subsequent determination be made by the

compliance project manager.

HEARING OFFICER CELLI: Well, were you -- if I

may ask you a question. I just want to know whether

the -- the proposed language was without changing the

project description, after the sentence avoidance of all

occurrences on linear projects without changing the

project description. I think I have that right.

STAFF COUNSEL HOLMES: Well, I'd like to speak to

that. I have been involved in compliance proceedings.

And we've had lengthy and protracted debates about what

the project description is. And some of them have ended

up going to hearing about what the project description

was.

And so I think that we'd need to have a much

better understanding of what that means. My experience

tells me that it's not always easy to know what's part of

the project description and what isn't.

HEARING OFFICER CELLI: Okay. Well, this is your

case in direct. I wonder -- I see the applicant wiggling

around in his chair, and I just wonder if he's --

(Laughter.)

HEARING OFFICER CELLI: Perhaps a quick response.

MR. GALATI: I have a proposal.

HEARING OFFICER CELLI: Let's hear it.
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MR. GALATI: How about if we said the change in

the project description that would require an amendment,

that is something that staff determines, whether you need

to make an, amendment. That's something that if the

Committee --

HEARING OFFICER CELLI: It's insignificant.

That's true, there's no --

STAFF COUNSEL HOLMES: That is precisely what I

had been involved in protracted hearings about, was to

whether something requires an amendment or not.

So -- and again, my past experience has been -- I

can give examples if the Committee is interested. This

obviously is something we can also address in briefs as

well. But statements about how a project will be

constructed, but they are not reflected in a specific

Condition of Certification, but are fundamental to the

project, are those part of the project description or not?

And there has been, as I said, in past cases, we've ended

up going to hearing on that issue.

And so I don't think it's as simple as Mr. Galati

would and I would like it to be.

HEARING OFFICER CELLI: My concern is how do you

quantify avoidance, 95 percent.

STAFF COUNSEL HOLMES: Well, that's an

appropriate question for the witness.
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MS. DAVIS: That's based on the local population.

That's not -- 95 percent of what was found within the

boundaries of the project description -- or project

disturbance area, but of the local population. We're just

trying to minimize and ensure that impacts to these

extremely rare species are sustainable.

So we don't want to cause any loss of liability

or trend towards State listing for these species, which

are, in fact, these Rank 1 species are actually rarer than

the listed species that are known for this region. For

example, the Rank 1 plants are plants that are down from

fewer than six viable occurrences statewide.

They're described as being a very high risk of

extinction due to extreme rarity, very steep declines, or

other factors. They're termed "critically imperiled".

By comparison, desert tortoise, to put it into

perspective is known from over 250 occurrences statewide.

The Coachella Valley Milk-Vetch, State and federally

listed rare plant is actually a Rank 2 plant, not even A

Rank 1. So we're talking about, you know, extremely rare

and restricted occurrences -- or populations.

So that's our predicament. That is our

predicament. We are very sympathetic with the applicant's

concerns about how to accommodate this with their concerns

about how this is going to look when they go for
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financing. We understand that, but we just don't know how

we can say or set any terrible precedent that would

suggest that it's okay to take something so terribly rare

and endangered.

Now, my other concern, the reason that we were

pushing for avoidance is because with five or fewer

occurrences statewide, that means that the opportunities

for mitigation off site are going to be pretty limited.

They're going to be very limited. The chances that you're

going to find -- that one of those five is going to be

available for purchase, for example, to put a conservation

easement on, is not very -- it's pretty slim.

That said, I was trying to imagine a scenario

where off-site mitigation could provide a clear and

immediate benefit to the species. And all I could come up

with was there may be situations. This is certainly true

for most rare plants in California, situations where a

population is immediately threatened with extinction due

to OHV or invasive weeds or grazing or immediate

development.

So I'm wondering if there may be -- if they could

demonstrate that off-site acquisition could achieve a

rescue of a population, that we could reasonably expect to

be extirpated, you know, within the foreseeable future,

then we could say that we mitigated, that we avoided
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trending that species towards State listing, that we

avoided causing a loss of viability.

So we're certainly open to that possibility. But

please do understand, we're talking about the rarest of

the rare. And indeed, a species that are much rarer than

many of the listed species.

I want to -- let me quickly address the 3 to 1

mitigation ratio. Staff doesn't have a -- the applicant,

I think, pointed to an example on another project. I

don't remember which project it was, but there was another

recent project where a 2 to 1 mitigation ratio was

assigned.

Staff doesn't have a fixed or mitigation ratio

that it uniformly applies across the Board for all rare

plant impacts. In fact, as you may well know or be aware,

on Ivanpah we did require some degree of onsite avoidance.

In fact, it was the very same percentage that was applied,

the 75/25. So that assertion is not true.

The 3 to 1, where that comes from, is there

are actually several or many even examples of 3 to 1

mitigation ratios being applied for or imposed for impacts

to sensitive plant communities. For example, the

Department of Fish and Game typically requires a 3 to 1

mitigation ratio for impacts to riparian woodlands or

riparian vegetation, and State waters in most cases.
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The Corps assigns typically a 3 to 1 ratio,

mitigation ratio, for impacts to high quality wetlands,

not degraded ones or, you know, ditch wetlands, but for

high quality ones. And many general plans assign a 3 to 1

mitigation ratio for impacts to Oak woodlands.

So there is a lot of precedent for that. There's

actually very little precedent for a 1 to 1 mitigation

ratio. The problem with 1 to 1 is it doesn't account for

temporal loss, fragmentation, indirect effects, cumulative

effects. So I think, particularly in the case of these

extremely rare plants, that we would have to stick with a

3 to 1 mitigation ratio. However, staff would be willing

to consider a 2 to 1 mitigation ratio for the Rank 2 and

the Rank 3 plants.

And then the applicant had some suggestions for

change of language in the security portion of the

mitigation. Let's see if I can -- it would be in Exhibit

435. Exhibit 435.

STAFF COUNSEL HOLMES: 435 is our Exhibit.

MS. DAVIS: Oh, do you want to use -- well, in

theirs they don't actually include any Bio 19 discussion.

So the only place we could go is Exhibit 435. And we

could go to page -- let's see, 20. Go to page 20, I think

that's where it starts.

MR. STEIN: Nineteen.
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MS. DAVIS: No, page 19. I think we were okay

with that, but I'm going to defer to, I think, Susan and

Karen.

STAFF COUNSEL HOLMES: Susan, do you have

something to offer on that?

DR. SANDERS: No, I just think that's fine. I

think it's just clarifying that 330 per acre is the base

and then it's multiplied by whatever the ratio is times

the number of acres. So we want to look at the final

language, but I think it sounds fine for all those

changes.

MS. DAVIS: Just one other thing. I just wanted

to emphasize that the Rank 1 plants, there is a Rank 1

plant that is known to occur in the immediate vicinity of

the Genesis Project. There's a documented occurrence

that's been observed in recent years on Ford Dry Lake.

That is probably the only plant -- the only Rank 1 plant

that has any real potential to occur on the project site.

I don't want to say any real potential, because

there's always surprises. There's often surprises in the

desert, because it's a relatively under surveyed air

region compared to other areas.

But this 1 Rank plant is called Abram's Spurge.

And there is some potential for it to occur on the

project. But the habitat on the project site is marginal
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compared to the suitability of the habitat off-site on

Ford Dry Lake and on the playa margins and the lower

reaches of the washes that enter Ford Dry Lake outside of

the project area.

There is some potential for it to occur on the

smaller washes that extend up into the project area, but

the possibility that they would be unable to avoid a

significant portion of the population that -- 75 or

greater is pretty low. I think we're talking about a

pretty unlikely scenario.

I won't say that there are no possibilities for

surprises, but I just can't imagine what they are. You

know, when we do an impact analysis, when we do a an

assessment in preparation for a survey, we base our

assessment of potential on two things usually, and that's

the suitability of the habitat to support those species.

And we also base it on the proximity of the project area

to known occurrences.

And even when we look at a potential area of --

even when we look at plants that have occurrences no

closer than a couple hundred miles, it's still not a very

big list. And it's not -- there isn't a bunch of late

season Rank 1 plants there that we have to worry about.

So I just don't think this is a huge issue. And I just

want to make sure that you understood that.
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HEARING OFFICER CELLI: May I just get some

clarification from Ms. Sanders. You said that the cost of

these activities were estimated to be 990 per acre. And

applicant was suggesting it should be 330 per acre. This

is page 19 of Exhibit 435. And did I understand you to

say that that was acceptable to you?

DR. SANDERS: Well, I think it's just a

clarification. The base cost per acre is 330 and that's

what I think the applicant would like to see. And that's

fine, as long as we know that the end result that

calculates the security is the 330 times the 3 to 1 ratio

times the number of acres per which they need to mitigate.

PRESIDING MEMBER BOYD: I was assuming, since the

applicant was going for a 1 to 1 ratio they would want the

330 in there. But I hear you saying it's 330 days times

whatever the applicable ratio may be, once that decision

is made.

DR. SANDERS: That was my understanding of their

suggested change. I don't think they were trying to --

PRESIDING MEMBER BOYD: You're more genius than I

thought they were.

DR. SANDERS: Well, they are, I guess.

PRESIDING MEMBER BOYD: They're shaking their

heads negatively.

MR. GALATI: No. No. That's what we meant. We
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meant you calculate the impact. It's 330 per acre, times

whatever ratio the Commissioners decide.

DR. SANDERS: I think we're all saying the same

thing.

PRESIDING MEMBER BOYD: See I assigned more

malicious motives to Mr. Galati than I should have on

this.

(Laughter.)

MR. GALATI: Only because you know me.

(Laughter.)

PRESIDING MEMBER BOYD: Glad I never played cards

with you.

(Laughter.)

HEARING OFFICER CELLI: So staff, I'm sorry, this

is your direct.

STAFF COUNSEL HOLMES: I believe that sums up the

issues that we were planning to discuss on direct

examination. So I would make the panel available for

cross-examination.

HEARING OFFICER CELLI: Applicant.

Cross-examination by applicant?

CROSS-EXAMINATION

BY MR. GALATI:

Okay, I want to start first with Bio 8, number 9.

And I think -- I just want to get an acknowledgement,

EHLERT BUSINESS GROUP (916)851-5976

189

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



staff recognizes most of the loud construction activity

that we're talking about is going to occur in the power

blocks, correct?

STAFF COUNSEL HOLMES: Are you asking them if

that's their understanding?

MR. GALATI: Yeah. Would staff concur that most

of the loud construction activities would occur in the

power blocks?

DR. SANDERS: Well, I'm not sure if that's true

our not. I will take your word for it. But I just --

from the perspective of biological resources, I don't want

to just rely on all the noise -- assuming all the noise is

happening at the power block, unless I have some

assurances that's the case.

MR. GALATI: Are there specific noisy activities

that you might be concerned with, that we could fashion

the condition to apply to those activities, as opposed to

a broad decibel level across the site.

DR. SANDERS: Well, I guess that would assume

that we all have a perfect understanding of all the noisy

activities that you're going to be taking on, and make

sure that nesting birds are protected from them. I don't

have that perfect understanding. So I was going for

something that was a threshold that would protect the

birds. I'm sure we can find someway of accommodating the
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information that you apparently have, which is, you know,

what noisy activities there are. And then maybe apply the

mitigation measure to that.

But we'd need some evidence that that is all the

noisy activity that would occur. If you feel confident

that's the case, then that would work.

MR. GALATI: Yeah. I'm looking for an

opportunity to craft a condition maybe differently just to

see if staff was open to that. If we could come to an

agreement about the kinds of noisy activities, where they

would occur. And is it -- I guess, I just wanted to

understand, and I think the answer is it's possible that

if we came up with such information, that you'd be open to

that.

DR. SANDERS: Staff is absolutely willing to work

with the applicant on this, because we know it's

constraining. We don't want to be constraining

unnecessarily so, but we still want to make sure we have

protection for nesting birds. And I think if you use that

information, you could -- there must be information in the

record. It just was not in my biology section. If

there's enough information that we can really capture the

universe of possible noises, and craft a condition to

accommodate that, I'm open to doing that.

HEARING OFFICER CELLI: Isn't that contained in

EHLERT BUSINESS GROUP (916)851-5976

191

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



the noise section?

DR. SANDERS: Noise sections are very oriented

towards sensitive receptors that are humans. It's often

not very helpful as far as you know Bighorn Sheep or birds

nesting nearby.

MR. GALATI: Well, I think we appreciate that.

We appreciate staff's position.

I wanted to go to Bio 19 and ask Ms. Davis a

question about would you agree that one reason why a plant

could be rare, especially a fall plant, could be due to

the deficit in the surveying data that's available?

MS. DAVIS: This is Carolyn Chainey-Davis. I

think that's -- that is a possibility in this region, more

so than most regions in California.

I asked -- this came up on Ivanpah too, and I

asked Roxanne Bittman, the California Natural Diversity

Database botanist if she agreed with that statement. And

her response was sure sometimes we do find that some of

these species are more common, but overwhelmingly, we do

not.

Now, they have -- I will point out that the

applicants have, for all these projects in the Chuckwalla

Valley, they have found many new occurrences of one of the

Rank 2 plants, the Harwood's Milkvetch. They found many

new occurrences as a consequence of these renewable energy
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project surveys.

So it's possible. It's also possible that if

those many new occurrences are found in Chuckwalla Valley,

for example, that they're also going to be subject to hits

from many proposed renewable energy projects, because this

valley is disproportionately affected by renewable energy

development. This area and the Palo Verde Mesa are going

to be hit hard.

So, you know, so it's like, you know, you win a

few, you lose a few kind of thing. Will it balance out?

It's important -- I want to make sure that you

understand that staff is sensitive to that possibility,

and so we intend to keep very close track of what they're

finding on all these new projects. And the Natural

Diversity Database is on standby to reassess their

rankings for the rare plants in this area, based on the

new occurrences that are found.

So if the applicants will provide their data in a

form that CNDDB can use, which is the CNDDB field forms --

we've been asking for them actually for quite awhile. I

understand, you know, they've been busy with all their

other data requests. But if CNDDB has indicated that they

will reassess those ranks. They will run the protocols

again. And it may be that if they find many new

occurrences that aren't immediately threatened, that the
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rank of one of these 1's could go down to 2. So, it is a

possibility. And we've considered that. And we will, you

know, do everything that we can to make sure you're not

mitigating for something that doesn't deserve its current

rank.

MR. GALATI: Moving on to a different subject

from Bio 19. And I think this is for Dr. Sanders. Staff

used sign to conclude that the desert tortoise occupied

the site, is that correct?

DR. SANDERS: The conclusion about desert

tortoise occupancy was based on more than just sign.

There was habitat assessment from all the agencies, as

well, and the proximity of nearby records.

MR. GALATI: Could the same standard be used,

proximity, habitat assessment, and sign, why can that not

be used then to determine burrowing owl mitigation lands?

DR. SANDERS: I think you're sort of doing an

apple and orange comparison here.

To come up to conclusions as to whether land is

occupied by desert tortoise, you're meeting certain

standards that the Endangered Species Act requires. What

I'm looking for in this condition is some assurances that

your mitigation will actually mitigate, so that you're

going to be buying 39 acres within your 1,700 acres that

you're buying, we want to make sure there's a good chance
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that burrowing owls are going to be occupying it.

Otherwise, it's not really serving the mitigation for

which it was intended.

This is not a burdensome requirement, because I

think it will be hard to find 1,800 acres in the areas

that we've specified need to be examined for desert

tortoise acquisition, then not find burrowing owls, either

on the lands that you're purchasing or from the five-mile

radius around those parcels.

MR. GALATI: But if you find a recent sign, and

maybe we can use that term, doesn't that show that the owl

is using the area?

DR. SANDERS: A recent sign is not necessarily

persuasive. Are you talking about whitewash, pellets, a

burrow that looks like it's been worked on? These are all

sort of vague. Whereas, the actual observation of an owl

is quite definite.

MR. GALATI: No further questions.

HEARING OFFICER CELLI: Thank you. We're on to

CURE.

MS. KOSS: Thank you.

HEARING OFFICER CELLI: Cross-examination by

CURE.

CROSS-EXAMINATION

BY MS. KOSS:
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Okay. Again, I will just say "you" -- well,

actually I guess everything is addressed to Dr. Sanders

unless it's sand dune, habitat, or special status plants,

can I assume that?

MS. DAVIS: Um-hmm.

MS. KOSS: Dr. Sanders then. Have you reviewed

the information presented in Mr. Cashen's testimony

regarding the Gila Woodpecker, that's Exhibit 500 pages

two to six?

DR. SANDERS: I have.

MS. KOSS: And did your review include the CNDDB

data, the Partners in Flight Desert Bird Conservation

Planned and the other literature cited by Dr. Cashen?

DR. SANDERS: I reviewed some of that when it

came in. But I have to admit that it's been, what, a week

or so since I looked at it.

MS. KOSS: Okay. Would you agree that this

information demonstrates that the Gila Woodpecker has been

documented occurring away from the Colorado River?

DR. SANDERS: My review of the information that

Mr. Cashen submitted and my own review of other Gila

Woodpecker information indicated that in California, it's

very tied with the Colorado River, or to things like the

Milpitas Wash into the tributary. It's very much a

creature of the Colorado River, for the most part.
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It has been observed say in Griffith Park in Los

Angeles but it's mostly in old growth type riparian

habitat, cottonwood forests, Saguaro. It occasionally

occurs in palo verde ironwood, but mostly old growth and

areas that are substantial riparian habitats.

MS. KOSS: Were you here earlier for the

applicant's testimony when I put the figure up on the

screen?

DR. SANDERS: I was.

MS. KOSS: Do you concur that you, if you recall,

that several of the sightings of Gila Woodpecker were away

from the Colorado River, not along the Colorado River.

DR. SANDERS: Yes, I saw that.

MS. KOSS: Do you agree that the CNDDB is a

positive siting database and that it cannot be used to

conclude the absence of a particular species?

DR. SANDERS: I do agree with that.

MS. KOSS: Does the project site, including

washes that will be crossed by the linear facilities

contain ironwood and palo verde trees?

DR. SANDERS: It does.

MS. KOSS: And based on the information presented

in the CNDDB and Partners in Flight Desert Bird

Conservation Plan, are you aware that Gila Woodpeckers are

known to nest in palo verde and ironwood trees?
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DR. SANDERS: They do usually in trees that have

57 or thereabouts centimeter diameter. So they're looking

for larger trees. The ones on the site and the linears

are smaller for the most part.

MS. KOSS: Were you here earlier when Ms.

Festger -- Festger, I'm sorry, testified that some of the

trees were located via aerial photo?

DR. SANDERS: Yes, I heard that.

MS. KOSS: And they could not -- the applicant

could not measure the diameter of the trees --

DR. SANDERS: Right

MS. KOSS: -- from an aerial view?

DR. SANDERS: I did hear that, yes.

MS. KOSS: Okay, thank you.

Staff has concluded that impacts to breeding

ponds within the western most range of the Couch's

Spadefoot Toad would be a significant impact, is that

correct?

DR. SANDERS: That's correct.

MS. KOSS: Did staff agree with the applicant's

conclusion that there are no potential Couch's Spadefoot

Toad breeding ponds in the project area?

DR. SANDERS: I don't recall that was the

applicant's conclusion, but -- I'm sorry, ask me again

what you asked me. Do I agree with that conclusion?

EHLERT BUSINESS GROUP (916)851-5976

198

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



MS. KOSS: Yes. Would you agree with that

conclusion?

DR. SANDERS: That there are no potential

breeding ponds in the project area? Well, we concluded

otherwise in our Revised Staff Assessment.

MS. KOSS: Did staff review the aerial photos and

identify some areas that appears to sustain or that could

potentially sustain surface water, including a large

ponded area along the project transmission line route?

DR. SANDERS: We did, and Mr. Massar actually

went to that site.

MS. KOSS: Did the Revised Staff Assessment

provide any information on how this review was conducted?

Review of the aerial photographs?

DR. SANDERS: I think we just said that we

reviewed aerial photographs. I can't recall the exact

language.

MS. KOSS: Okay. Do you know what the date of

the imagery was?

DR. SANDERS: I don't know.

MS. KOSS: Do you know -- I'm going to assume the

answer is no, but I'll ask. How many days prior to the

imagery date had there been rain?

DR. SANDERS: No, I don't know.

MS. KOSS: Do you know what the scale of the
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imagery was?

DR. SANDERS: I do not remember. Ms. Keeler

actually did this review, so if she'd like to answer these

questions.

HEARING OFFICER CELLI: I'm going to ask you to

come to the podium and say and spell your name again

please.

MS. KEELER: Sure. My name is Sara Keeler,

S-a-r-a, K-e-e-l-e-r.

Can you repeat the question?

MS. KOSS: I sure can. Hi, Ms. Keeler.

I'll start from the beginning of this line.

Maybe you'll have some more information. Do you know the

date of the imagery of the aerial photographs of the

applicant?

MS. KEELER: No.

MS. KOSS: Do you know how many days prior to the

imagery date had there been rain?

MS. KEELER: No.

MS. KOSS: Do you know what the scale of the

aerial photographs were?

MS. KEELER: No, I do not.

MS. KOSS: Do you know the resolution?

MS. KEELER: No.

MS. KOSS: Can you tell me how you identified
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potential breeding ponds on the photos?

MS. KEELER: The point of our review was not to

identify potential breeding ponds that would be an

equivalent of a survey. The point was to look for areas

that indicated there could be some sort of disturbance or

that there could be some sort of feature that would allow

ponding. So that's what I looked for.

MS. KOSS: Okay, thank you.

MS. DAVIS: I could --

MS. KOSS: Do you -- I'm sorry.

MS. DAVIS: I'm sorry.

Carolyn Chainey-Davis.

We used Google Earth photos. And I think it's a

three meter resolution. And if I recall, it was -- the

photos were 2006 photos, but I believe they were summer

photos. And again, we were looking for aerial photo

signatures that were consistent with disturbance or with

prolonged ponding. And also we were looking to identify

the location of the site that Dr. Dimmitt had

identified -- correct me if I'm wrong, Sara, was it Dr.

Dimmitt that talked about that pond?

MS. KEELER: It's in his report from 1976

surveys, and the report date is 1977.

MS. DAVIS: Right. So it was kind of a review of

the applicant's, you know, data, and testimony. It was

EHLERT BUSINESS GROUP (916)851-5976

201

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



not -- we were not trying -- it was not a substitute for a

real survey.

MS. KOSS: Did you perform any field

verification?

MS. DAVIS: Mark Massar did, our BLM

herpetologist.

STAFF COUNSEL HOLMES: And Dr. Massar is part of

the panel. It would be appropriate for him to provide any

information about this that they have at this time.

HEARING OFFICER CELLI: Well, this is CURE's

cross. Did you intend to direct a question, Ms. Koss?

STAFF COUNSEL HOLMES: Well, I'm suggesting that

the question should be directed to him as he's a member of

the panel and his name is on the testimony.

HEARING OFFICER CELLI: Please, Ms. Koss.

MS. KOSS: Mr. Massar, did you conduct any field

verification of the applicant's aerial photos.

MR. MASSAR: Yes, I did.

MS. KOSS: Thank you.

What is the minimum patch size required for

Couch's Spadefoot Toad breeding sites?

MR. MASSAR: Are you still addressing me?

MS. KOSS: I'm not sure. Anybody who would like

to answer the question.

HEARING OFFICER CELLI: Perhaps, Ms. Holmes, you
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could try and help redirect these to the people with the

appropriate expertise.

STAFF COUNSEL HOLMES: I believe that these

questions are best directed to Mr. Massar, but I'm sure

he'll tell me if I'm incorrect.

MR. MASSAR: No, that's fine. Can you repeat the

question, please.

MS. KOSS: What's the minimum patch size required

for Couch's Spadefoot Toad breeding size?

MR. MASSAR: Are you talking about the minimum

breeding pool size?

MS. KOSS: Yes.

MR. MASSAR: I believe they can be pretty small.

The burrow pit is fairly large, but I think they can be

just 10 meters by 10 meters or even smaller. The main

issue is the duration of water contained within the pond,

that needs to be a minimum of nine days.

MS. KOSS: Thank you.

Can you tell me what the smallest pond feature

was you were able to identify on the applicant's aerial

photographs?

MR. MASSAR: There's ponds ranging in size from a

couple of square feet to larger than that. I mean, areas

that look like they could pond during a summer monsoon.

MS. KOSS: Thank you.
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MR. MASSAR: I went out there in April, and, you

know, there's no water at that time.

MS. KOSS: Can somebody point me to the place in

the record where these potential ponds are mapped?

STAFF COUNSEL HOLMES: Ms. Massar, did you feel

that it was necessary to map these ponds?

MR. MASSAR: Well, you know, I wasn't -- to be

honest with you, I checked out a pretty broad area out

there, so I wasn't always sure if I was on the project

site or not. I did not GPS areas that I saw north of the

highway. I spent a lot of time south of the highway, and

I didn't GPS some areas that I thought could potentially

be breeding ponds and take pictures to go back out there

this summer to do some surveys.

DR. SANDERS: If I could also clarify, Bio 27

was --

HEARING OFFICER CELLI: Please identify yourself.

DR. SANDERS: This is Susan Sanders.

HEARING OFFICER CELLI: Thank you.

DR. SANDERS: The Couch's Spadefoot Toad

condition doesn't require there to be a survey available.

It requires the applicant to avoid the known breeding pond

and construct the transmission line, which apparently will

not be hard to do, and to survey and make sure that there

aren't other breeding ponds that would be impacted by
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linears.

So that's a requirement. We aren't requiring

that they have a complete survey before they -- this

condition doesn't assume that there's a complete survey

available.

HEARING OFFICER CELLI: Did you get the answer to

your question, Ms. Koss?

MS. KOSS: Yes. Thank you.

Ms. Sanders brought up the condition, I believe

that's Bio 27. The project transmission line crosses a

historic breeding site near Wiley's Well, correct, I

believe you just testified to that? Do you know how many

other documented breeding sites there are in California?

DR. SANDERS: I don't.

MS. KOSS: Noise caused by construction vehicles

can artificially trigger Spadefoots to emerge from their

winter hibernacula, is that correct?

DR. SANDERS: There is one land site that was

conducted suggesting that. There's not much else to work

with. Sorry. You can add something if you know more.

MS. KEELER: No, that's my understanding as well.

MS. KOSS: Does Bio 27 provide any specific

measures to avoid noise impacts near the Wiley's Well

breeding site?

DR. SANDERS: No.
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MS. KOSS: Does it provide protection for direct

impacts to toads in their winter hibernacula?

DR. SANDERS: Let me back up a minute. I realize

it rather does. There needs to be an impact assessment in

their protection and mitigation plan. So the applicant

does need to assess the potential impact of noise on

Spadefoot Toads.

MS. KOSS: But it doesn't specifically provide

for noise?

DR. SANDERS: Well, if you look -- this is

Exhibit 400. This is on page C.2-276. So it requires

preparation of a protection and mitigation plan for

Spadefoot Toads. And it includes hazmat survey results,

impact assessment from a variety of things, including

habitat disturbance, noise from construction operations

and potential OHV traffic and a number of other things.

MS. KOSS: Thank you.

Does it provide specific measures for altered

hydrology to the breeding site?

DR. SANDERS: It does. Farther down it says,

"Assess the impacts of changes in breeding habitat due to

changes in flow levels and flow patterns to breeding

ponds."

MS. KOSS: How about food resources at the

breeding site?

EHLERT BUSINESS GROUP (916)851-5976

206

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



DR. SANDERS: Do you mean -- I'm sorry, do

you want to know if we have a condition requiring them to

assess food resources or to mitigate for impacts to food

resources. There's nothing mentioned in here about food

resources.

MS. KOSS: Okay, that's fine.

Thank you.

Bio 27 requires the applicant to create

additional breeding habitats, at least equal in area to

the acreage of ponds being impacted, is that correct?

DR. SANDERS: Correct.

MS. KOSS: Does water temperature influence the

suitability of Spadefoot Toad breeding sites?

DR. SANDERS: Well, I think temperature in

general does. Mark, you can jump in here, but, yes, I

think it has to be warm. But they're not going to breed

during the winter when it's cold. They breed with these

summer monsoonal rains, correct, Mark?

MR. MASSAR: Yeah, they only breed in the

summertime. So the pools would be expected to be pretty

warm.

MS. KOSS: Does Bio 27 have any requirement for

water temperatures within any of the compensation ponds

created by the applicant?

DR. SANDERS: No, I think that would be
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superfluous. If you got water standing in the desert, it

will be warm.

MS. KOSS: Does water quality influence the

suitability of Spadefoot Toad breeding sites?

DR. SANDERS: I don't know. Maybe Mark does.

MR. MASSAR: I don't know, but I would assume

yes.

MS. KOSS: Okay. Bio 27 requires compensation

ponds to be no more than a quarter mile from the ponds

that are impacted, is that correct?

DR. SANDERS: I believe that's correct.

MS. KOSS: Supposing that during the habitat

surveys, later this summer, the applicant is supposed to,

as part of Bio 27 -- sorry, the applicant is supposed to

perform as part of Bio 27. It discovers a breeding site

in the middle of the project site. Where would the

compensation pond be created?

DR. SANDERS: It says as close as possible.

That's why we put it that way. The idea is to replace

lost breeding habitat. In an ideal perfect world, you'd

be able to replace it as close as possible to the impact,

but that isn't always possible.

MS. KOSS: Who owns the land where compensation

sites would be created?

DR. SANDERS: That I don't know, because I don't
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know where they'd be created.

MS. KOSS: What biological resources would be

impacted by pond construction?

DR. SANDERS: Well, anything. Rare plants

potentially could be. And you would need to assess --

before you just dug, you'd need to assess potential

impacts to sensitive resources potentially at the ponds.

MS. KOSS: Is there any mechanism to ensure that

the conservation of the created ponds would be retained in

perpetuity?

DR. SANDERS: I'm looking at the verification to

see what the requirement is, because I can't remember off

the top of my head.

I think verification ends once it's been

demonstrated that the creative -- creative ponds that can

hold water for at least nine days during the Spadefoot

Toad breeding season.

MS. KOSS: Thank you.

What water supply would be used to ensure created

ponds would meet staff's condition that the ponds hold

water for a minimum of nine days?

DR. SANDERS: It would be the same as whatever

fills natural ponds, whatever fills the borrow pit.

Natural run-off from the immediate watershed.

MS. KOSS: Thank you.
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Bio 27 specifies that created ponds must provide

for the same acreage as those that would be impacted, is

that correct?

DR. SANDERS: Correct.

MS. KOSS: Does it require that the same number

of ponds be created as those that are impacted?

DR. SANDERS: I don't believe so. I think the

total measure is for the acreage replacement. Yeah,

that's -- it shall be planned to create additional

breeding habitats at least equal in acreage to the acreage

of ponds being impacted.

MS. KOSS: So the applicant could essentially

create a mega pool to replace impacts to 10 well

distributed pools?

DR. SANDERS: That's true, but the remedy -- the

plan needs to be submitted to the CPM for review. If we

thought there was something about the proposed plan that

was imperfect in mitigating the impacts, we'd have an

opportunity to make suggestions for change.

MS. KOSS: Thank you.

Is the success criteria associated with Bio 27

that created ponds, hold water for at least nine days

during the Spadefoot Toad breeding season?

DR. SANDERS: Yes, it is

MS. KOSS: Thank you.
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Are there any other success criteria?

DR. SANDERS: That's basically it.

MS. KOSS: Does every water feature that holds

water for nine days support Spadefoot Toads?

DR. SANDERS: I think they are pretty willing to

breed almost anywhere that there's water standing in the

desert for nine days or more. And Mark can add to that.

MR. MASSAR: Yeah. We talked to Dr. Dimmitt and

that was his impression too, that the toads we utilized

pretty much any water source in the desert. In fact, most

of the breeding ponds in Arizona, or a large number of

them, are artificial.

MS. KOSS: Is there a study in the record that

reflects that?

DR. SANDERS: We do have some exhibits to that

effect. I can identify them for you, but we -- and, Sara,

if you can help me here, but we submitted Dimmitt's

report. I think there was something by Morey. And we

have two or three references in the record. I can find

those ones for you, if you'd like.

MS. KOSS: Do you think that a Spadefoot Toad

would breed in a puddle in a parking lot?

DR. SANDERS: I think if it was deep enough and

held water and was not disturbed, it might.

MS. KOSS: Thereby, Staff Assessment requires the
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applicant to acquire compensation lands in order to offset

potentially significant impacts to several biological

resources. Where are those compensations lands located?

STAFF COUNSEL HOLMES: Could you please be more

specific about which Conditions of Certification you're

referring to.

MS. KOSS: Number 12, for example.

HEARING OFFICER CELLI: That's Bio 12 you're

talking about, Ms. Koss?

MS. KOSS: Yes.

DR. SANDERS: I'm sorry. Would you ask the

question again.

MS. KOSS: I would just like to know where the

compensation lands are located?

STAFF COUNSEL HOLMES: For Bio 12?

MS. KOSS: Yes.

DR. SANDERS: What we've done is identify

criteria for lands, and then we made some suggestions as

to where acquisitions would best be suited. So the lands

are going to have to be in the area that's within the

Colorado recovery desert recovery unit. And we have to

make sure that they have potential to enhance desert

tortoise connectivity and consolidate protected lands.

So Appendix B of the Genesis RSA, Exhibit 400,

provides a little more guidance as to what areas those are
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particularly suited for connecting the Chuckwalla and

Chemehuevi critical habitat units. Those are areas that

we think that solutions should be targeted. And that

was -- that guidance was provided with input from BLM,

Fish and Game, Fish and Wildlife.

MS. KOSS: What enhancement measures will be

needed for compensation lands, do you know?

DR. SANDERS: That's going to depend on the lands

that are acquired. That's parcel specific. In general,

it involves things like fencing, weed control, protecting

off from off-road vehicle use.

MS. KOSS: Does the Revised Staff Assessment

require that compensation lands be provided for roosting

an foraging habitat for bats?

DR. SANDERS: There's no specific requirement,

but the lands that are acquired will provide benefits to

many other species in addition to desert tortoise.

MS. KOSS: What do you base that conclusion on?

DR. SANDERS: Because the habitat that is

currently at the site supports more than just desert

tortoise. The acquisition lands that are secured for

mitigation will also support habitat for many other

species that rely on similar habitats. So we are, I

think, reasonably assuming that the acquisition lands are

likely to have burrowing owls, kit fox, badgers, a variety
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of bats species, many of the bird species that we're

concerned about. We think it's a fair assumption that it

will include not just --

MS. DAVIS: Desert washes.

DR. SANDERS: -- yeah, desert washes, because

they also have to acquire desert washes. And in a perfect

world, all those things will integrate. They'll acquire

land. The applicant will acquire land that has the

adequate desert tortoise habitat, desert washes, and also

provides suitable habitat for these other species we're

concerned about.

HEARING OFFICER CELLI: I just want the record to

reflect, Mr. Peters, that that was Mrs. Davis. Mrs. Davis

saying "washes", so you know who was speaking. If we talk

on the record, you need to identify yourself.

Go ahead, Ms. Koss, you're still cross-examining.

MS. KOSS: Thank you.

Moving to noise impacts on the birds. Do you

recall your conclusion on how much noise would be

generated by the project?

DR. SANDERS: Well, we just lifted what

information we could find from the noise section, which I

can find for you, if you'd like for me to read it to you.

MS. KOSS: That's okay. I'll just say perhaps

subject to check steam blows would attenuate to 82
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decibels at five miles and pile driving would attenuate to

47 decibels at five miles.

DR. SANDERS: What I have here is that pile

driving would attenuate -- yeah, that's right, 47 at five

miles. I think that's correct.

MS. KOSS: Okay. Would steam blows occur for the

life of the project?

DR. SANDERS: You're asking me about that? I

don't know.

MS. KOSS: Did you analyze noise impacts from

steam blows for the life of the project?

DR. SANDERS: Well, it's my understanding that it

happens when they're just starting during construction,

but I don't know how the plants operate beyond information

that was in the noise section. It's my understanding it's

just the construction.

MS. KOSS: Okay. Excluding steam blows, how much

noise would be generated from project operation?

DR. SANDERS: For operation, I don't think -- I

can't remember exactly how much, but I don't think -- I

don't remember what the operational noise would be.

MS. KOSS: Do you know if there was a modeling

performed by the applicant for noise?

DR. SANDERS: I know that the noise section

analyzed the operational impacts of noise, yes. And we
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did also. If Sara can come up again. Sara and others

worked on the north section.

HEARING OFFICER CELLI: Maybe state your name

before you speak, please.

MS. KEELER: This is Sara Keeler. Actually, I'm

going to need to look at the exhibit. So if Susan has it

in front of her, I'll go sit next to her.

Do you have that, Susan?

HEARING OFFICER CELLI: Come on down.

DR. SANDERS: I do. Come on up.

HEARING OFFICER CELLI: Ms. Koss, how many more

questions do you think you have?

MS. KOSS: Twenty-five, 30.

DR. SANDERS: Excuse me, I did find operation

noise. It's on page C.2-98.

And it says that most of the noise would

originate from the power blocks in the center of the solar

field. Operational noise is expected to range from 90

dBa, and for certain equipment to approximately 50 to 60

dBa at greater linear distances. And we concluded that

there would be no significant impacts to wildlife from

operational noise.

MS. KOSS: Has the applicant consistently

provided reliable information on the habitats for

sensitive biological resources in the project area in your
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opinion?

DR. SANDERS: So do I think the applicant's

information on habitat has been reliable?

MS. KOSS: Yes.

DR. SANDERS: Yes, I do.

MS. KOSS: The applicant stated that much of the

project area was not desert tortoise habitat. In your

rebuttal testimony, it's Exhibit 402, page four however,

you state you did not agree, is that correct?

DR. SANDERS: Well, let me clarify. I think

there's a difference between describing the habitat, in

terms of vegetation mapping, providing survey information.

I have great faith in all of that. We differed in our

assessment of whether or not it was suitable desert

tortoise habitat.

MS. KOSS: The applicant stated the project area

does not provide potentially suitable breeding sites for

Couch's Spadefoot Toads in need, Revised Staff Assessment

C.2-86. Staff concluded that there are potentially

suitable breeding sites, is that correct?

DR. SANDERS: We cited the one that we knew

about, the one that Dimmitt had found, in the T-line

corridor.

MS. KOSS: So you concluded there are potentially

suitable breeding sites, excuse me?
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DR. SANDERS: What I have here is staff agrees

with the applicant that it is unlikely to soil the

facility site, supports breeding pond habitat. Staff has

identified areas along linear routes that need further

study to determine whether these areas are capable of

sustaining surface water, and therefore provide breeding

habitat. So it was our opinion, I think, that there were

potential breeding ponds along the linear.

MS. KOSS: Thank you. And the applicant stated

that no groundwater dependent vegetation occurs in the

project vicinity, but in the Revised Staff Assessment,

that's page C.2-120, staff concluded that groundwater

dependent vegetation does occur in the project vicinity,

is that correct?

MS. DAVIS: That's correct. Carolyn

Chainey-Davis.

HEARING OFFICER CELLI: Thank you.

MS. KOSS: And the applicant stated that saguaro

was widespread throughout the project study area,

including in Sonoran Creosote Bush Scrub and that it

contributed to a relatively large portion of the plant

biomass, is that correct?

MS. DAVIS: I don't remember if that's --

somebody else worked on the noxious weed section, but just

my own observations were that it is common. It's abundant
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in some areas and not others.

MS. KOSS: I'll just --

MR. GALATI: I would also object to the line of

questions asking staff what an applicant witness said. We

had the applicant witnesses up there. So if she wants to

point to an Exhibit, identify it, then I can look at the

exhibit, be happy to follow along.

HEARING OFFICER CELLI: So the objection is?

MR. GALATI: Irrelevant.

HEARING OFFICER CELLI: I'll sustain it.

MS. KOSS: I'll just point to the Revised Staff

Assessment that's Exhibit 402, page C.2-20 and 21.

STAFF COUNSEL HOLMES: Excuse me, do you mean

Exhibit 400 or --

MS. KOSS: I do, thank you.

STAFF COUNSEL HOLMES: -- or 402?

MS. KOSS: 400, sorry.

STAFF COUNSEL HOLMES: I'm sorry. And what page

again?

MS. KOSS: C.2-20 and 21.

MR. GALATI: And I would just make the objection

for the record, that to the extent she's pointing to what

staff said the applicant said, that would be hearsay. And

just to mark the record.

HEARING OFFICER CELLI: Okay. So the objection
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is hearsay. I think that we'll -- let's hear what the

question is and then we'll make that determination.

MS. KOSS: I'm just verifying that staff states

that that's what the applicant concluded.

HEARING OFFICER CELLI: Well, overruled. If

that's in there. I'll allow the question is what I'm

saying.

MR. GALATI: Okay. You didn't overrule me that

that's hearsay, correct?

(Laughter.)

HEARING OFFICER CELLI: That is clearly hearsay.

MR. GALATI: Thank you.

HEARING OFFICER CELLI: Hearsay is also

admissible in administrative hearings.

MR. GALATI: It is. I just want to be able to

point out that this is hearsay. And if there's not

something else to support that, I can argue that.

HEARING OFFICER CELLI: Right. So the

original -- your first objection had to do with staff

testifying about the intentions of applicant's witness,

and I sustained that objection. But if there's testimony

in there that says applicant's witness told me blah, blah,

blah, that would be admissible.

MR. GALATI: And I'm just asking Ms. Koss to

point that out to me. And if it's there, then I won't
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object that it's irrelevant.

MS. KOSS: I'll also say that staff had the same

conclusion, the same statement in the Revised Staff

Assessment.

HEARING OFFICER CELLI: And where are we talking?

MS. KOSS: That is page C.2-20.

HEARING OFFICER CELLI: Now, is there a question

pending?

MS. KOSS: Let's just skip to the next question.

(Laughter.)

MS. KOSS: Way to confusing.

Sorry, I'm just skipping a whole bunch here.

Actually, save time in the long run.

HEARING OFFICER CELLI: That's great. Efficiency

is a good thing.

MS. KOSS: Okay. There Revised Staff Assessment

concluded that the project would indirectly affect 151

acres of Mojave Fringe-toed Lizard habitat down wind of

the project disturbance area. That's Exhibit 400 page

C.2-74, is that correct?

DR. COLLISON: That's correct. Sorry. My name

is Andrew Collison, spelled C-o-l-l-i-s-o-n.

That is correct.

MS. KOSS: Can you describe the analyses and

level of effort that went into deriving that conclusion?
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DR. COLLISON: The initial conclusion in the

Staff Assessment was based on an examination of aerial

photos and geological mapping submitted by the applicant,

and then a field verification exercise, which I undertook

going down to the project on January 12th, where I went

into the field with the applicant -- with the applicant's

geologist, Miles Kenney and asked him to show me his

process. And we went through -- we looked at how he had

reached the conclusions he had regarding the various

geological layers down there.

I then produced that assessment if the wind

shadow, based on an examination of the meteorological data

and data produced on wind -- prevailing wind directions

and sand transport directions.

MS. KOSS: Thank you.

DR. COLLISON: It was a qualitative assessment, I

should say. It was essentially a best professional

judgment.

MS. KOSS: Thank you.

And the applicant disagreed with staff's

assessment for quite some time, at least from the time

that the Staff Assessment Draft EIS was released, is that

correct?

DR. COLLISON: That's correct.

MS. KOSS: And in the Revised Staff Assessment,
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and actually in several workshops, staff said that they

were willing to accept additional information from the

applicant to support the applicant's conclusion, is that

correct?

DR. COLLISON: That's correct.

MS. KOSS: And when did the applicant provide

that information?

DR. COLLISON: I think it was kind of an

evolution. There was an evolution in our understanding of

the situation and our assessment of the situation. And so

there was no specific event. Although the most recent

piece of evidence they submitted was the -- let me find

the exhibit -- Exhibit 425, which is the mapping of Mojave

Fringe-toed Lizard in the area of interest, the sand

shadow area. That was kind of the final piece of

information, which led us to remove that requirement for

the 151 acres of mitigation.

MS. KOSS: And was that provided last Wednesday

on the 8th?

DR. COLLISON: I actually don't know the date

that this was provided. I'm not sure if we have a -- do

we have the dates on this from some other document?

MS. KOSS: It was the same day as the workshop

last week.

DR. COLLISON: I believe it circulated a little
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bit beforehand.

DR. SANDERS: I think you may be talking about

two different documents. Are you talking about the one

that was submitted -- I think it's both our exhibit and

the applicant's exhibit, this is about a five pager,

two-page description of habitat and then some maps?

MS. KOSS: Correct.

DR. SANDERS: Oh, I think Dr. Collison is talking

about a different exhibit. You're talking about --

MS. KOSS: I apologize.

DR. SANDERS: -- about ones -- that's the ones

that you're talking about. We received that, what, a few

days ago. And that was a reevaluation of the habitat.

There wasn't a -- I mean Dr. Kenney and Dr. Collison

pretty much agree on the sand transport impacts. The

issue of concern was the habitat, whether it was

Fringe-toed habitat.

MS. KOSS: Thank you for clarifying. And my

question is regarding the habitat information, when was

the habitat information provided to staff?

DR. SANDERS: That was quite recent. It was in

the past week or so. Maybe it was in time for the July

1st workshop. I can remember exactly.

MS. KOSS: I'll help, if I may. We had a

workshop continued to the 8th. And that morning the
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applicant provided that information.

DR. SANDERS: Thank you. That sounds right.

MS. KOSS: And was it a result of that

information, the habitat information, that staff changed

its conclusion on indirect impacts to Mojave Fringe-toed

Lizard down wind of the project site at the workshop that

day?

DR. COLLISON: That was the primary basis. There

are actually several lines of evidence that we looked at.

One line of evidence was is the habitat there to be

impacted. And we found out that was the most serious line

of evidence. If there isn't habitat there to be impacted,

then there is no need for mitigation.

The second line of evidence was to what extent

the supply of material that supports that habitat comes

from an area, which would be obstructed by the project

versus material coming in and around the project or from

another direction. And so that also provided, if you

like, a secondary line of information that affected the

section of this issue.

MS. KOSS: The determination that it was not

Mojave Fringe-toed Lizard habitat was based on that

information provided the morning of the workshop. And at

the workshop, staff determined that it was not Mojave

Fringe-toed Lizard habitat. My questions are about the
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habitat specifically.

DR. SANDERS: Let me just give a little

background on this.

HEARING OFFICER CELLI: Please identify yourself

again.

DR. SANDERS: This is Susan Sanders.

In the Staff Assessment, we went through this

disagreement between the applicant and staff as to whether

we -- you know, both the wind guys agreed that there was

not a geomorphic regional effect on the sand transport

corridor. The area of disagreement was whether or not the

area that was indirectly impacted, the 150 some odd acres,

was indeed Mojave Fringe-toed Lizard habitat. Staff

clearly spelled out two things that they needed to revisit

that conclusion.

One was how was the survey information collected?

So could we trust the absence of Mojave Fringe-toed Lizard

records, is that a real indication of their absence.

And the second was more information about the

habitat. For Mojave Fringe-toed, it's all about the fine

windblown sand. If you don't have that, you don't have

Mojave Fringe-toed Lizard habitat. It's mostly a Sonoran

Creosote Scrub. But those habitat types can support

Mojave Fringe-toed if there's lots of sand blown.

So we wanted some specific information about the
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applicant's observations on how much fine windblown sand

was in that area. They provided that with this submittal.

And they also provided more details on the survey that

they did. And they would get a little more follow-up

information, because the only bit that I felt was missing

was temperature information. The Mojave Fringe-toed

Lizard likes warm weather and they'll be in here to detect

when it's warm.

So we got that information, I don't know, Sunday

or something like that, whenever it is that we got that

information. That was also good evidence that they were

detecting Mojave Fringe-toed Lizards at the temperatures

of -- when they found Mojave Fringe-toads elsewhere at the

site, they were also doing surveys in the area in

questions, the area of indirect impact.

So staff has revisited, and decided that there

isn't going to be any indirect impacts to that 150 some

odd acres, therefore we deducted it from the mitigation

obligation. It cut 76 acres out of the mitigation

obligation. And I spell that out in the Exhibit 435 that

we are all looking at.

MS. KOSS: And what is the activity temperature

for Mojave Fringe-toed Lizards?

DR. SANDERS: Well, I think Mark can answer this

better, but I know 30 degrees C thereabouts. Mark, what

EHLERT BUSINESS GROUP (916)851-5976

227

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



is your opinion on activity level for Fringe-toads?

MR. MASSAR: I think the protocol for the

Coachella Valley Fringe-toed Lizard anyway, is that the

ground temperature needs to exceed 90 degrees. But the

lizard -- I've seen Fringe-toed Lizards out when the

ground temperature is much cooler than that, but again the

protocol is for 90 degrees and above.

In fact, I'm looking at it right here. It's 35.5

to 40 degrees Celsius in the sun, 170 or above the ground.

And it's recommended that the surveys be done between May

and July. But again, I've seen Fringe-toed Lizards out

much earlier than that.

MS. KOSS: Have you reviewed Exhibit 543?

DR. SANDERS: Tell me what that is?

MS. KOSS: It is the Mojave Fringe-toed Lizard

surveys at the Marine Corps Air Combat Center, 29 Palms in

California.

MR. MASSAR: Is that the report that was done by

Cablk and Heaton?

MS. KOSS: That's correct.

MR. MASSAR: Yeah, I know of the report. I

haven't seen it recently.

MS. KOSS: Okay. On page 58, it says, "These

results can be interpreted to indicate that Uma, the

genus, are more likely to be seen when meridian air
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temperatures are around 31 degrees Celsius. And where

median temperatures hover around 29 degrees Celsius, they

are less likely to be spotted."

Would you agree that looking at Exhibit 67 the

applicant's field survey temperature data that they

supplied, I believe, yesterday, shows that a significant

portion of the surveys were conducted at temperatures that

were not ideal for Mojave Fringe-toed Lizard activity?

MR. MASSAR: Is that addressed to me?

STAFF COUNSEL HOLMES: Do you have Exhibit 67 in

front of you, Mr. Massar?

MR. MASSAR: No.

STAFF COUNSEL HOLMES: Sixty-seven was one that

was -- we had hard copies this morning, and I believe it

was served electronically yesterday.

MR. GALATI: It was --

MR. MASSAR: Is this the report that the

applicant provided on the most -- the survey information?

MR. GALATI: To clarify, it was sent to the proof

of service list on Friday. It was identified as an

exhibit and served again as an exhibit courtesy -- we

docketed it on Sunday night, and it was -- hard copies

were delivered today.

HEARING OFFICER CELLI: What is the title of the

Exhibit 67?
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MS. KOSS: Genesis Solar Energy Project's Spring

2010 Field Survey Temperature Data.

HEARING OFFICER CELLI: Thank you.

MR. MASSAR: Is it on the CEC website?

STAFF COUNSEL HOLMES: Unfortunately, it's not.

MS. KOSS: That's okay. I don't need an answer.

We can just -- I'm sorry, I didn't mean to interrupt.

HEARING OFFICER CELLI: And also, Ms. Holmes, I

need you to be talking into the microphone when you -- I

know you're looking around the room, but we need to get it

into the record.

So, Ms. Koss, did I get the sense that you're

withdrawing the question?

MS. KOSS: I'll just refer to the record.

HEARING OFFICER CELLI: Thank you.

MS. KOSS: Thank you.

HEARING OFFICER CELLI: So any further cross?

MS. KOSS: One moment.

HEARING OFFICER CELLI: We're going to go off the

record for a moment. Just a moment.

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: We're back on the record

I'm sorry. Go ahead.

MS. KOSS: Thank you.

Condition of Certification Bio 20. It's the
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mitigation measure for Mojave Fringe-toed Lizard. What is

the mitigation for? Is it for individual Mojave

Fringe-toed Lizards, or Mojave Fringe-toed Lizard habitat

or only in sand communities?

DR. SANDERS: Well, the 3 to 1 mitigation ratio

is based on the NECO, the Northern Eastern Colorado Desert

Coordinated Management Plan, the BLM document. Three to

one is what is requested in the NECO plan to accommodate

sand dune communities, because of all the plants and

animals dependent on them. So it's for habitat supporting

Fringe-toed Lizards and other dependent species.

MS. KOSS: I have no further questions.

HEARING OFFICER CELLI: Thank you.

I'm going to go next with CBD cross-examination

of the panel, please.

MS. BELENKY: Thank you.

CROSS-EXAMINATION

BY MS. BELENKY:

Again, I'm not entirely sure who to address each

of these to, but I will just -- I'll try.

Has staff presented any testimony as yet on the

potential impacts from the Colorado River substation based

on the new data submitted by the applicant?

DR. SANDERS: We did. There's a section in the

Revised Staff Assessment titled Reasonably Foreseeable
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Impacts where we did go into some detail about impacts of

construction of the station. I can find the page number

if you can give me a minute.

HEARING OFFICER CELLI: And the page number she's

looking for is in Exhibit what number?

DR. SANDERS: 400.

HEARING OFFICER CELLI: Thank you.

STAFF COUNSEL HOLMES: No, this is the

supplement.

DR. SANDERS: In Genesis? We have testimony in

Genesis. We have it present in the RSA.

STAFF COUNSEL HOLMES: Excuse me, getting my

projects confused once again.

HEARING OFFICER CELLI: So Exhibit 400, page?

We're waiting for a page reference, right?

DR. SANDERS: Found it. Page C.2-124, reasonably

forseeable development scenario, Southern California

Edison Colorado River Substation.

MS. BELENKY: I'm just looking for that page. I

thought that the applicant actually submitted things after

your Revised Assessment, so that's why I'm quite confused.

MR. GALATI: My recollection is we submitted a

description and some information. And I thought, Dr.

Sanders, that you did a supplement, an additional document

that your biology supplement included biological impacts
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for the Colorado River substation expansion.

DR. SANDERS: I think we're mixing up Blythe and

Genesis. In Genesis, we included this in the document.

This description of the impacts of the Colorado River

substation construction.

In Blythe, which was written before Genesis, we

didn't. So we included that in the supplemental for

Blythe.

MS. DAVIS: This is Carolyn Chainey-Davis. I

just want to make sure that CBD knows that the surveys for

both plants and animals around the substation was

conducted by AECOM. And that data was provided -- we got

preliminary survey results. We got the maps. Not a lot

of quantitative data, but we got occurrences maps.

Gosh, was that in May? May I think it was. And

then we got in late June, mid to late June, we got a full

blown survey report with all the quantitative data.

HEARING OFFICER CELLI: Thank you.

MS. DAVIS: So, yeah.

HEARING OFFICER CELLI: That's great. And this

being cross-examination, I'm just going to allow you, Ms.

Belenky, to continue to guide the questioning please.

MS. BELENKY: Yes, thank you.

Thank you. I believe that that's very helpful,

because we didn't see that data until after your Revised
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Staff Assessment. That makes a lot of sense.

On the Golden Eagles, we were discussing the

conditions earlier today. Staff, in your testimony you

reference the Interim Golden Eagle Inventory and

Monitoring Protocols, which actually have a 10-mile survey

requirement at page 11.

And then when you changed your conditions, it

states that you reduced the area to one mile based on

apparently some discussions with the Fish and Wildlife

service, is that correct?

DR. SANDERS: That's correct.

MS. BELENKY: And what was the basis for the

change from the Fish and Wildlife Service, the stated

basis.

DR. SANDERS: Well, the guidelines don't -- they

give some recommendations for how far you should go to do

your surveys based on the kind of habitat you're in. It's

not a requirement per se. It's guidance and information

you need to show compliance with the Eagle Act, to gather

enough information to do a risk assessment. So it's not

like a hard and fast you must do it within this area to be

satisfactory.

With respect to Fish and Wildlife Service

concurrence on this, Ms. Engelhard is available, I

believe, but we agree that having done one survey and
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found this, what, eight and nine miles away, there wasn't

much point in repeating surveys every year within 10

miles, because you do run the risk of disturbing eagles

and other wildlife in helicopters. And we concluded that

the main possibility of nesting would be within one mile,

which is the disturbance area that really you'd expect to

have some impact of construction on the nesting eagle to

be about one mile.

And basically, an eagle nesting on a transmission

line. And Fish and Wildlife Service, Fish and Game, BLM,

we all agreed that was a reasonable approach. It

protected Golden Eagles sufficiently, and satisfied what

was needed to provide information on Eagle's nest.

MS. BELENKY: Thank you.

Regarding the potential impacts to birds from

collisions with the mirrors, or other features, is it your

understanding that birds are attracted to evaporation

ponds, or may be attracted to evaporation ponds?

DR. SANDERS: Yeah, I think water is an

attractant for birds in the desert.

MS. BELENKY: And even if the ponds were netted,

they would still be attracting birds, isn't that correct?

DR. SANDERS: I think they possibly would. I

think birds might investigate the water.

MS. BELENKY: And I just wanted to clear up a few
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things from earlier, so that I understand what the Staff

Assessment, and that it's clear in the record here what

the Staff Assessment and Revised Staff Assessment say

about the dry cooled alternative.

To the best of your knowledge, does the Staff

Assessment or Revised Staff Assessment provide a size for

the cooling ponds or evaporation ponds under the dry

cooled alternative?

DR. SANDERS: I cannot remember if we gave a

size. We analyzed the impacts of the dry cooled

alternative in the Alternatives Section, but I can't

remember -- do you remember Sara? Did we include a size

of the evaporation ponds for the dry cooling alternative?

MS. DAVIS: 130.

DR. SANDERS: Page 130. I'm not seeing anything.

I'm looking at page C.2-130 of Exhibit 400. I don't know

that it would make much difference with respect to our

impact assessment or our mitigation measures, which

require netting and monitoring of the ponds.

MR. GALATI: I thought we provided evidence that

we're two ponds up to five acres each, I think, is what we

provided earlier.

MS. BELENKY: There is no evidence in front of --

that I know.

MR. GALATI: I thought --
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HEARING OFFICER CELLI: There was some

discussion, and there wasn't really sworn testimony,

because it was sort of from your -- the peanut gallery

behind you.

MR. GALATI: Yeah, I thought Mr. Stein also said

it as well, but if he did not that's --

HEARING OFFICER CELLI: Okay. So if --

MR. GALATI: I can put that on the record right

now, if you want to talk about it.

HEARING OFFICER CELLI: Well, you know what, I'll

leave that up to Ms. Belenky and see what she wants to do.

This is her cross. Do you want to --

MS. BELENKY: I'm just trying to establish what

is in the record to date that we are dealing with here in

front of us. And, as far as I can tell, that is not in

the record. And I just wanted to confirm that with staff,

so that we could discuss what is in the record and not

statements that people are making without any basis that I

can find in the record.

MR. GALATI: Well, I apologize. We actually said

the record. I think it's in our revised opening testimony

under project description, which has been -- I'm going to

find that. But I'm just saying I can put somebody right

here right now to testify what they might have said right

here to clarify this, so there's no confusion what the
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record is.

HEARING OFFICER CELLI: It might be best if we

just have a reference.

Ms. Holmes.

STAFF COUNSEL HOLMES: I'm terribly confused. Is

the issue whether or not the staff is aware of the revised

size of the evaporation ponds or whether the Committee and

the other parties know what the revised size of the

evaporation ponds is?

HEARING OFFICER CELLI: Actually --

STAFF COUNSEL HOLMES: This is supposed to be

cross-examination of staff.

HEARING OFFICER CELLI: -- Ms. Belenky wanted to

know what the size of the --

MS. BELENKY: Well, the size of the pond is

relevant to the biological impact of the plant. And if I

could get to my next question, it may help.

On page C.2-99 of the Revised Staff Assessment,

it states that under dry cooled alternative no evaporation

ponds might be needed, and the project could achieve a

zero liquid discharge, is that correct?

HEARING OFFICER CELLI: We need a witness to

respond. Ms. Sanders?

DR. SANDERS: Yes, it does say that, but it also

says on page C.2-131, that all the Conditions of
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Certification that would apply for the proposed project

would also apply to dry cooling, except for Bio 25 and 26

related to groundwater dependence vegetation monitoring.

So we assume that it would require, if there were ponds,

mitigation to address that.

MS. BELENKY: Thank you.

If the project has ponds of any size, would you

expect that there might be impacts to birds from -- I'm

sorry, let me start over.

Have you reviewed the McCrary Report on Bird

impacts?

DR. SANDERS: Yes.

MS. BELENKY: And do you agree that the McCrary

Report and other evidence shows that birds are attracted

to water in the desert?

DR. SANDERS: I don't know if I would use that

citation to support the contention that birds are

attracted to water in the desert. That was the reason

they offered as to why there was high levels of bird use

at that site was because there were nearby ag fields and

evaporation ponds.

MS. BELENKY: Thank you.

And if there are evaporation ponds on site, would

you expect to find birds to be attracted to the site?

DR. SANDERS: I think they may come to
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investigate. I don't think they'll stay, because they

can't get to the water because of the netting.

MS. BELENKY: Would you consider this site

remote?

DR. SANDERS: Well, what do you mean by remote?

MS. BELENKY: Let me try to ask this another way.

Have you been to the site?

DR. SANDERS: Yes.

MS. BELENKY: And how did you travel to the site?

DR. SANDERS: We drove and then we walked.

MS. BELENKY: And why --

DR. SANDERS: Yes, if that's your definition of

remote, it takes walking and driving to get to it, yes.

It's not --

MS. BELENKY: How long did you drive from the

freeway?

DR. SANDERS: Oh, let's see. Something like a

half hour, 40 minutes, then we walked for a couple of

hours, my memory. So I guess the answer is yes, it is

rather remote.

MS. BELENKY: Thank you.

Well, I have two different lines of questioning

that come from this. So I think I'll skip to -- first, go

back to the access road. The primary access road, which

will be paved, staff agreed to raise the speed limit on
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this road to 45 miles per hour, as part of the Conditions,

is that correct?

DR. SANDERS: That's correct.

MS. BELENKY: And did you analyze the amount of

the change that might occur to biological resources from

this increase speed limit?

DR. SANDERS: I don't know that there were any

studies available to support an analysis of differences

in -- presuming you need road kills -- road kills from 25

mile per hour versus 45 mile per hour. Common sense will

tell you that a lower speed limit would have lower road

kill, but there's no way to quantify it.

MS. BELENKY: What was the basis for staff's

decision to increase the speed limit on this road?

DR. SANDERS: Well, like all mitigation measures,

it's a balancing of protecting sensitive resources, and

allowing the project to proceed, and reasonable

construction and operational constraints.

In a perfect safe world, you'd be going 25 on

I-10 as well. I think 45 miles per hour is what's applied

elsewhere in desert tortoise habitat. And even though

there are not high densities of desert tortoise on the

site, we felt it was a reasonable request. It would have

been quite a constraint to have 25 miles per hour for that

six and a half mile access road for construction and
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operation. So we felt it was not a huge risk, and it was

a reasonable change to make to our condition.

MS. BELENKY: I'm a little confused, because you

said that -- it's common sense that there would be greater

road kill, but you didn't actually analyze that in any

specific ways, is that correct?

DR. SANDERS: Well, what do you mean by analyzed?

I mean, to me analyzed means compare numbers, come up with

some sort of quantitative basis for assessment. We are

aware that there will be perhaps a slight increase in road

kills from 45 miles per hour. It didn't put a number to

it.

MS. BELENKY: Did you research that question?

DR. SANDERS: I have been researching road kill,

and I couldn't find anything, but that doesn't mean there

aren't studies available. I didn't have any.

MS. BELENKY: Thank you.

And have you discussed the increase speed limit

with the Bureau of Land Management.

DR. SANDERS: We did discuss it with all three

agencies, and they agreed.

MS. BELENKY: I'd like to go now to access to

this primary access road, which I realize some people

believe is a project design feature or perhaps project

description, but it does affect biological resources in
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the area.

My understanding is that there is currently no

limit on access to this road. Does staff have a different

position on that?

DR. SANDERS: That might be a better question for

somebody more familiar with land use. I'm not sure --

human access to the road, is that what you mean?

MS. BELENKY: I'm sorry.

DR. SANDERS: Just a clarification, I'm not sure

I can answer your question. Is it about human access to

the road?

MS. BELENKY: Yes.

DR. SANDERS: I can't answer that. I don't know.

MS. BELENKY: Okay. So we'll have to go back to

that in another section, I think. When you were looking

at the impacts of the project, did you consider the

impacts of use of this road by people accessing other

public lands with off-road vehicles?

DR. SANDERS: We did. That was something that

showed up in a number of places in cumulative and

elsewhere is you're inviting new disturbance by way of

OHVs and humans. Yes, we did consider that.

MS. BELENKY: And when you say you considered it,

did you -- is there any analysis that we can look at in

this document? I mean, I do -- you're saying you --
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DR. SANDERS: Well, let's go to the cumulative

section, which I will find shortly. Here we are.

This is Exhibit 400, C.2-139 you'll see

throughout their discussion, and I think maybe Carolyn can

answer this better, but there's a number of impacts that

you really can't put a number on, but you know they have

an effect, and increased access to humans, because of

development is one of them. And if you want to expand on

that, Carolyn, please do.

MS. DAVIS: Carolyn Chainey-Davis.

In the cumulative effects analysis, we quantify

the cumulative effects to habitat, but we didn't quantify

the impacts resulting from a variety of indirect effects.

We discussed those as kind of a qualitative assessment.

But it was considered seriously in every section, and, you

know, contributed to our significance determinations in

many cases.

MS. BELENKY: Thank you. But there is no --

correct me if I'm wrong, there is no actual condition that

relates to limitation of this road -- the use of this road

as part of your biological conditions, is that correct?

DR. SANDERS: Which road do you mean?

MS. BELENKY: The primary access road to the

site.

DR. SANDERS: Are you asking me if we have
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conditions relating to the access road to the site.

MS. BELENKY: To limiting the access to the

access road our.

DR. SANDERS: Well, there's protective measures

that don't specifically say the access road shall be gated

or whatever, but there's measures to do things, for

example, to protect plant occurrences and protect it from

all things, including OHVs. So no, there's no specific

condition to -- relating to access -- for the access road.

MS. DAVIS: One of the things -- this is Carolyn

Chainey-Davis. One of the concerns about road traffic is

tendency to spread noxious weeds. People serve the

primary vector for the spread of most noxious weeds. And

you know what contributed heavily into our significance

determination on the noxious weed issue, and our

requirement that they prepare a detailed weed management

plan, and manage weeds along their access roads, project

roads, and around the facility.

MS. BELENKY: Thank you.

Are there Conditions -- I don't believe that I

saw this, but were there conditions also for the

construction equipment and weeds cleaning or --

DR. SANDERS: Yeah, absolutely. We have a weed

condition and a weed management plan that must be

prepared. And that's a big feature of it is making sure
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weeds don't come in on construction vehicles.

MS. DAVIS: Hi. Carolyn Chainey-Davis.

And let me clarify that we submitted a data

request for a draft weed management plan back in November,

and the applicant prepared a pretty detailed draft weed

management plan that -- you know, the staff reviewed

carefully and we made a few recommendations, but it was --

we already have a pretty thorough plan.

MS. BELENKY: Thank you.

I guess that's all my questions for now.

Thank you.

HEARING OFFICER CELLI: Thank you, Ms. Belenky.

At this time, Mr. Silver, any cross-examination

regarding this panel on biology?

MR. SILVER: No.

HEARING OFFICER CELLI: Thank you, sir.

Redirect.

STAFF COUNSEL HOLMES: I don't believe so.

HEARING OFFICER CELLI: Thank you. Then we are

finished with this panel. I want to thank you all for

coming on down.

It's now 10 after five. One moment before we let

everybody go. Can you hang on a minute, Ms. Sanders.

DR. SANDERS: Sorry.

HEARING OFFICER CELLI: Hold on one second.
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We're going to go off the record for a moment.

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: I'm sorry. I forgot to

ask the Committee if they had questions, which they do.

Commissioner Boyd, any questions?

PRESIDING MEMBER BOYD: No more questions.

HEARING OFFICER CELLI: Okay. And, then from

Commissioner Weisenmiller?

We have a couple of questions. I have some

questions.

The definition of a sand shadow?

DR. COLLISON: I was hoping that would come up.

(Laughter.)

DR. COLLISON: A sand shadow refers to an

area -- well, let's step back a little bit. A lot of the

sand in this area moves in, what we call, wind transport

corridors, which are sort of well defined zones, corridors

within which wind blows sand and moves it from dune

habitat area to dune habitat area.

If you put an obstruction in the way of that sand

transport corridor, then you create a shadow behind it.

In other words, an area where sand is no longer able to

get around the object and fill that area. So if you have

a barrier to sand transport, there will be some area down

wind of it for some distance, in which new sand is not
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supplied, but the old sand that was already there is still

blown away by the wind.

And over time, there's a loss of sand and

therefore a loss of habitat and dunes that are dependent

on the sand. So that's what we mean when we refer to a

sand shadow.

HEARING OFFICER CELLI: The other question was

having to do with the OHVs. Do we know whether OHVs are

prohibited from the -- well, can you tell us where the

OHVs are prohibited from in the area and what roads are

and are not available for them?

MS. DAVIS: Carolyn Chainey-Davis.

This is a better question for Mark Massar, if

he's still on the phone. But I was told that OHV had been

excluded from that area sometime ago. I don't know how

long ago. But any OHV that's occurring there now is

unauthorized, if I remember right, is that correct, Mark?

MR. MASSAR: That's correct. OHVs are only

allowed on designated open routes. And all those routes

are mapped and labeled on the ground.

HEARING OFFICER CELLI: And is there signage to

that effect or is that just a law on the books.

MR. MASSAR: Right now it's just a law on the

books, but we do plan to mark all the routes. Some of the

routes are labeled, not all of them.
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HEARING OFFICER CELLI: And so I take it that the

new access road that will be built would be accessible to

OHV people?

MR. MASSAR: Not necessarily. It could -- it

could be closed for access by the public.

HEARING OFFICER CELLI: Okay, because that's a

big question that was raised by CBD, which is that access

to the general public to the area via this access road and

whether there was going to be a limitation on access. Can

you clarify that?

MR. MASSAR: I believe that it can be closed to

access by the public, but I can't say for sure. I don't

know of any other large long paved roads within our field

office that are closed to the public, but I do know of

other projects sites, like windmill sites, that are on

public lands. And there's roads, paved roads, within the

windmill sites that are closed to public access.

HEARING OFFICER CELLI: Okay. Any further

questions, Commissioner?

PRESIDING MEMBER BOYD: A quick question. Back

to sand shadows. And so far I've been right on what they

are. But let me ascertain, my current thinking is that a

large dune, in and of itself, can create and does create a

sand shadow?

DR. COLLISON: No. I mean, a large dune sand
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would travel onto and off of the dune. It would travel

onto the up-wind face and then it would travel off the

down-wind face of the dune. So you wouldn't really get a

shadow in that sense. We're really referring to --

specifically we're looking at is the wind fence that the

applicant is proposing putting in, which is pretty high

structure, and which would stop sand from traveling along.

PRESIDING MEMBER BOYD: Thank you.

HEARING OFFICER CELLI: And, Ms. Mayer, did you

have something that you wanted to add?

STAFF COUNSEL MAYER: We have more discussion

about the road coming up in the -- with Dr. Alvin

Greenberg when he becomes a witness.

HEARING OFFICER CELLI: From the traffic and --

STAFF COUNSEL MAYER: Access to the road for

safety and security reasons.

HEARING OFFICER CELLI: Okay. And under what

topic are we going to be discussing that?

STAFF COUNSEL MAYER: We're next after bio,

worker safety --

HEARING OFFICER CELLI: Hazmat.

STAFF COUNSEL MAYER: Yeah.

HEARING OFFICER CELLI: Good, thank you.

Redirect.

STAFF COUNSEL HOLMES: From the Committee's
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cross, no.

HEARING OFFICER CELLI: Okay.

STAFF COUNSEL HOLMES: But before the witnesses

are dismissed, I wanted to ask whether or not the U.S.

Fish and Wildlife Service, which is prohibited by

regulation, from being cross-examined in these proceeding,

had any additional comments, since there was discussion

and response to several questions about U.S. Fish and

Wildlife Service requirements. So if Ms. Engelhard has

anything useful to add, now would be the time.

HEARING OFFICER CELLI: Ms. Engelhard, please.

MS. ENGELHARD: This is Tannika Engelhard. I

don't have anything in addition to add to what the CEC

staff has already stated.

HEARING OFFICER CELLI: Well, thank you very

much. Thank you, witnesses, again.

At this time then, we would go on to CURE's

witness. It's a quarter after five.

Let's go off the record for a moment.

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: Okay, so we're back on

the record. And, CURE, we're going to have you call

your -- do you have a panel, do you have one witness, what

have you got today?

MS. KOSS: Just Mr. Cashen.
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HEARING OFFICER CELLI: Okay. So, Mr. Cashen, if

you want to have a seat up here so we can see you. And

we'll have you sworn in. And, Ms. Koss, we're going to do

what we can to get your direct. So is this a fairly quick

direct or how much time do you think you need on direct

examination?

MS. KOSS: I don't think it's going to be very

quick.

HEARING OFFICER CELLI: Okay. So well we see

what we can do here and then when we have to, in order to

accommodate the Rendezvous, we will take a break.

MR. GALATI: Mr. Celli?

HEARING OFFICER CELLI: Yes.

MR. GALATI: It should be quick. We have all

filed -- previously filed written testimony. We should be

summarizing that written testimony and rebuttal for you.

HEARING OFFICER CELLI: That's a point well made.

MR. GALATI: And our testimony addressed the new

filings. And that's what we would suggest CURE do is

address the new filings and describe the issues as opposed

to taking a long time.

MS. KOSS: Mr. Galati's panel had quite -- oops,

I'm sorry.

HEARING OFFICER CELLI: I'm sorry. Allow me to

just do a little housekeeping here. We are going to go,
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if necessary, to 5:40 or 5:45. It's now about 20 after.

And we will take a break, but we will be back at six

o'clock sharp, because we're taking public comment at six

o'clock, but we will -- a lot of people will be having

dinner and listening to public comment tonight, because

we're going to keep on going.

Ms. Koss, I'm going to ask that you take to heart

what Mr. Galati just suggested, which is I've read the

testimony. We've received the testimony and rebuttal

testimony. And so if we can limit the direct testimony to

a summary of what the testimony is, and then anything

further that you need, then it might make it go a little

faster.

MS. KOSS: I might make you even happier. I'm

not even going to have him summarize his direct testimony,

but I would like him to address his points regarding the

applicant's and staff's rebuttal testimony, and also

points that have been raised today.

HEARING OFFICER CELLI: That's fine. I

appreciate that. Thank you.

So we'll need you to please be -- stand up and be

sworn, Mr. Cashen

(Thereupon the witness was sworn, by the

court reporter to tell the truth, the whole

truth and nothing but the truth.)
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Whereupon,

SCOTT CASHEN

was called as a witness herein, and after first

having been duly sworn, were examined and

testified as follows:

HEARING OFFICER CELLI: Be seated. State your

name and spell it for the record.

MR. CASHEN: Scott Cashen. S-c-o-t-t,

C-a-s-h-e-n.

HEARING OFFICER CELLI: Thank you. You may

proceed.

DIRECT EXAMINATION

BY MS. KOSS:

I also prepared Mr. Cashen for cross-examination.

Mr. Cashen, whose testimony are you sponsoring

today?

MR. CASHEN: My opening testimony with exhibits

and my rebuttal testimony.

MS. KOSS: And do you have any changes to your

sworn testimony?

MR. CASHEN: No.

MS. KOSS: Are the opinions in your testimony

your own?

MR. CASHEN: Yes.

MS. KOSS: Thank you.
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Just very quickly describe for us what California

Unions for Reliable Energy asked you to do?

MR. CASHEN: They asked me to independently

evaluate the project's potentially significant impacts on

biological resources.

MS. KOSS: And what did you review prior to your

investigation?

MR. CASHEN: I reviewed the Application for

Certification and associated appendices, including the

biological technical report. I reviewed the data

requests. I reviewed the Staff Assessment and Draft

Environmental Impact Statement, the Revised Staff

Assessment, and other relevant documents that have been

docketed in this proceeding.

MS. KOSS: And after you read those materials,

you conducted your own investigation?

MR. CASHEN: Yes, I did. I reviewed the

scientific literature, as well as other reliable documents

and sources, and I also contacted a number of recognized

experts.

MS. KOSS: Thank you. Now, turning to staff's

rebuttal testimony, did you review staff's rebuttal

testimony?

MR. CASHEN: I did.

MS. KOSS: Did it address any of your findings?
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MR. CASHEN: No.

MS. KOSS: Did staff submit any rebuttal to your

testimony?

MR. CASHEN: Not that I'm aware of.

MS. KOSS: Did you review the applicant's

rebuttal testimony?

MR. CASHEN: Yes, I did.

MS. KOSS: Can you please summarize any points

you have regarding the applicant's rebuttal testimony to

your testimony?

MR. CASHEN: Yes. With respect to the Gila

Woodpecker, I think we need to clarify what was said --

what I said in my testimony.

And I'm a little baffled by some of the

accusations that the applicant has made. I became aware

that the Gila Woodpecker might be possible in this

generally area. And as a result, I conducted an extensive

review, everything that I could get my hands on to try and

understand whether this relatively rare species has the

potential to occur at the project site.

And my investigation included reviewing the

California Natural Diversity Database, as well as

information that has been collected by Point Reyes Bird

Observatory and Partners in Flight. And the document that

has been produced by Partners in Flight is that Desert
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Bird Conservation Plan. And it has the information that I

referred to in my testimony.

In citing that testimony or that data in my

opening testimony, I provided a citation for virtually

every statement that I made. And I also contacted the

author of that conservation plan and the species account

that was written for the Gila Woodpecker in order to try

and obtain even more information on the potential of this

species occurring at the site.

And based on the limited amount of information

that I was able to obtain from all these different

sources, I concluded that the project site could have the

resources that sustained this organism. And that the

conclusion that was made in the Revised Staff Assessment

and the conclusion that was made by the applicant was not

supported. And that additional information would be

required on the types of trees that occur in the project

area, and that will be disturbed by the linear facilities.

That's compounded -- the lack of information is

compounded by the fact that the avian point court surveys

that the applicant conducted were not even close to the

areas where these trees occur. And so the argument that

we would have heard this bird if it occurred in the area

really has no foundation, because the surveys were -- I

think we've already heard today, the closest point count
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location was a couple miles away.

And the argument that Fish and Game didn't

request information on -- or didn't request focus surveys

for Gila Woodpeckers is rather irrelevant, in my opinion,

because it doesn't excuse the need for the applicant to

provide information on the environmental resources that

will be impacted by the project.

And it also appears to me that Fish and Game

didn't have a whole lot of information on the habitat at

the project site to begin with. Otherwise, they wouldn't

have made a follow-up request to the applicant to provide

additional information on the trees that occur. And that

information resulted in the applicant issuing a revised

delineation report.

The rebuttal testimony accuses me of either

misrepresenting the data to promote my own conclusions or

simply indulging in poor science. And I don't really

think that that merits a direct response, other than I

provided citations for everything that I stated in my

testimony. And if one wants to conduct an independent

evaluation of the data that I used, I encourage them to do

so.

The applicant's rebuttal testimony on Couch's

Spadefoot Toad, I think, really only validates the issues

that staff and I have both raised. And primarily it is
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that there's really no explanation for how the applicant

could have surveyed for potential breeding habitat, and

gone right through a historic breeding site that is about

seven acres in size, according to my estimation, and yet

reported that there is no potential breeding habitat in

the project area.

And then there was a few other issues that were

raised in the applicant's rebuttal testimony, but there's

really no substance to any of them or no new additional

information.

MS. KOSS: Thank you.

And would you like to provide any responses to

issues that have been discussed today?

MR. CASHEN: Yes. I want to talk about some of

the things that we've heard today. And the first is back

to the Gila Woodpecker. Dr. Karl said that the species

prefers Saguaro habitat. And that is true over the broad

range of the species. But in California, and that's where

we're looking at. This species is a listed species in

California. And in my examination of the California

Natural Diversity Database, and the other sources that I

referred to in my testimony, I calculate about 20 -- I

think, it was 26 percent of the known occurrences in

California are associated with palo verde and ironwood

tree woodlands.
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And you know without additional information on

the types of trees that occur, we cannot necessarily

conclude that this species would not be impacted.

With regard to the testimony that was made on the

Couch's Spadefoot Toad, and what I said in my testimony,

that was really misrepresented. You know, I didn't say

that we couldn't artificially create habitat as a form of

mitigation for impacts to Couch's Spadefoot Toad. What I

said was, in my testimony, that we need to consider other

factors that may influence the viability of those created

ponds.

And those things include things like temperature,

water quality, surrounding habitat, the connectivity with

existing sites. And none of that was addressed. I never

said that humans cannot create Couch's Spadefoot Toad

habitat. And that was the impression that the applicant

was trying to give. And I encourage you to look at my

testimony, because that's not what I said.

With regard to the statements that Ms. Festger

made about Bighorn Sheep. And she said that the project

site is not Bighorn Sheep habitat. And to me that really

exemplified that the applicant doesn't have an

understanding of what the project impacts to Bighorn Sheep

would be. And just as a quick example, the recovery plan

that was written for the peninsula Bighorn Sheep, which is
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just another species of desert Bighorn, says explicitly

that inter-mountain habitat is just as important to the

long-term viability of desert Bighorn Sheep as the

mountain ranges themselves.

And for someone to say that this is not Bighorn

Sheep habitat really conveys to me that they don't have an

understanding of Bighorn Sheep ecology.

There's another project on the other side of the

McCoy Mountains, that you're probably aware of, the Blythe

Solar Project. And in the proceedings for that project,

Dr. Vern Bleich prepared some testimony. And Dr. Bleich

is regarded as almost like the grandfather of Bighorn

Sheep research.

MR. GALATI: I object to hearsay at this point.

That's filed in another proceeding. It's not in this

proceeding. That witness is not here for me to be able to

cross-examine, and I would ask that it be stricken. He

cannot testify to the expert opinion of somebody else in

another proceeding.

HEARING OFFICER CELLI: Let me ask, did you rely

on this in forming your opinion, this information?

MR. CASHEN: Yes.

HEARING OFFICER CELLI: Okay. I'm going to allow

it. Overruled.

So let me be clear what the ruling is, so you
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know. He's not going to testify about what -- we're

interested in your opinion, not the opinion of this other

person who's not here to be cross-examined. So we're

interested in your opinion that may or may not be based on

this other person's opinion, but we don't want your

testimony on the evidence that isn't in the record, which

would be anything written or authored by that person in

another case.

MR. GALATI: Mr. Celli, I just -- I have to let

you know I'm very familiar with that testimony. And there

are items inside that testimony about sightings and things

like that. I want to make sure -- because those are all

subject to cross-examination. I want to make sure that

the substance of that testimony does not come into this

case, that he can just rely on it and tell you what his

opinion is.

But the things that are in that testimony that

justify Dr. Bleich's opinion should not be testified in

here. They had every opportunity to file that testimony

in here and bring Dr. Bleich. I'm prepared to

cross-examine him in that case, and I would like to

cross-examine him in this case.

HEARING OFFICER CELLI: Well, but he has the

right. It's part of his education and special

understanding to have read whatever treatises Dr. Bleich
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has written and he can rely on that. So I have no problem

with that.

MR. GALATI: That's right, but he shouldn't be

able to testify as to what Dr. Bleich says or what Dr.

Bleich believes. What he can say is what his opinion is.

I don't want to hear what Dr. Bleich says.

MS. KOSS: I also would just like to note that

Mr. Cashen had numerous conversations with Mr. Bleich,

which informed Mr. Cashen's opinion.

HEARING OFFICER CELLI: Okay. So I'm going to

overrule the objection. But I'm going to ask that you

rely on your own opinion please, as you testify.

MR. CASHEN: Absolutely.

Dr. Bleich -- I'm not sure what I'm allowed to

talk about now.

HEARING OFFICER CELLI: Well, you had

conversations with Dr. Bleich.

MR. CASHEN: Yes.

HEARING OFFICER CELLI: And as a result you

formed an opinion. And we're interested in what your

opinion would be.

MR. CASHEN: Okay. There is information that

Bighorn Sheep may occupy the McCoy Mountains.

MR. GALATI: I will object. Dr. Bleich testifies

that he talked to somebody who talked to somebody who then
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said that there is a possibility that there were Bighorn

Sheep in McCoy, including a person who is dead. So I

don't want this person to testify as to Dr. Bleich relying

on conversations as to why there are Bighorn Sheep in the

McCoy mountains. There's like five --

HEARING OFFICER CELLI: Your objection is noted.

MR. GALATI: -- levels of hearsay here.

HEARING OFFICER CELLI: Understood.

MR. GALATI: That's exactly what I did not want

to happen.

MS. KOSS: May I ask Mr. Cashen a question?

HEARING OFFICER CELLI: Yes.

MS. KOSS: Is it your opinion that Bighorn Sheep

occupy the McCoy Mountains?

MR. CASHEN: I believe they could, yes.

And -- yes.

HEARING OFFICER CELLI: And I think that ought to

take care of the whole problem.

Let's move on.

MR. GALATI: I'm fine with that.

MR. CASHEN: Yeah. And Bighorn Sheep are known

to occupy several of the mountain ranges in the project

area. Information on occupancy of the various mountain

ranges is incomplete, and I think that that was

demonstrated by the helicopter surveys that were conducted
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for Golden Eagles. Bighorn Sheep, I believe, were

documented in mountain ranges where they had thought to

have been extirpated. Bighorn Sheep populations occur in

a metapopulation structure, meaning they occupy mountain

ranges that undergo a series of extinction and

colonization. And the ability for Bighorn to disperse

from one mountain range to another mountain range is

essential in reestablishing populations that undergo local

extirpation. In this case, regardless of Dr. Bleich's

opinion, there needs to be connectivity to the McCoy

Mountains and the other mountains that surround the

project area.

There was also, along that same testimony, some

information that was presented by Ms. Festger that

Mountain Lions only occur in mountains. And that's just

simply not true. It's not supported by any literature.

Mountain Lions, actually according to -- I just looked

this up again, by the Department of Fish and Game, occur

virtually from sea level to alpine tundra. And in the

Sonoran Desert, they are linked with Mule Deer

populations, because that's the prey source, and the

applicant has documented Mule Deer or Burrow Deer in the

project area.

The Mojave Fringe-toed Lizard information, I am

just simply in disagreement that we can exclude this sand
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shadow as Mojave Fringe-toed Lizard habitat based on a 22

percent sample that was conducted at one point in time,

according to the information that was presented by the

applicant, under temperature conditions that, for the most

part, are too cold for Mojave Fringe-toed Lizards to be

active. And that is supported by the literature. This

organism is paternally distributed. And a 22 percent

sample, at one point in time, is not sufficient to

automatically assume that this is not habitat.

Miles Kenney talked about the mapping that was

done. And he said that he used aerial photographs and

some field time, which I believe was very limited. And

again, the literature says that aerial photographs are not

an accurate way of mapping Mojave Fringe-toed Lizard

habitat. This is a documented scientifically studied

piece of information, that this is not an effective way of

mapping habitat for this organism.

Kenny -- I'm sorry, I should be a little more

formal about him. I'm used to calling him Kenny.

(Laughter.)

MR. CASHEN: Kenny talked about -- Mr. Stein said

in the testimony today, groundwater-dependent vegetation

occurs near Palen Lake. And everything from the initial

Application for Certification through the conversations we

had last Wednesday about this project, the applicant has
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always demanded that there is no groundwater-dependent

vegetation in the project area.

MR. GALATI: Objection, mischaracterizes the

evidence.

HEARING OFFICER CELLI: I'm going to overrule it,

because I don't believe we have any evidence.

MR. GALATI: We have lots of exhibits in there.

It speaks for itself. I just want the objection noted for

the record. That's not what Kenny said nor has the

applicant said.

MR. CASHEN: Well, I apologize, if that's not

what he said. I thought that's what he said.

I do -- I mean, I will have to say that I do

agree in large part with Mr. Stein's comments about use of

sign to document occurrence of burrowing owl. And one of

the reasons that I agree with that is because burrowing

owls are known to exhibit high site fidelity, meaning they

typically return to the same site every year for breeding.

And what that indicates to me is a couple things.

One is that you can't just evict owls from a site. And,

in this case, the Staff Assessment has concluded 1,811

acres of suitable habitat for burrowing owls. And

we -- so because of this high site fidelity, you can't

just, you know, push the owls off the site, and provide 39

acres of compensation habitat, and assume that you're not
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going to have a tremendous impact on at least the local

population of burrowing owls. That's just not

scientifically supported that you can use 39 acres to

replace 1,811.

The second part of it is that in arguing that

sign should be used to establish precedence, I point out

that the applicant did not uses sign in establishing what

the impacts of this project would be, and what the

mitigation should be. And so I feel like if sign is going

to be used to establish that compensation sites are

suitable, then we should also use sign to establish how

many howls are going to be impacted and what the

mitigation should be.

HEARING OFFICER CELLI: You know what, Mr.

Cashen -- or Dr. Cashen, I'm just looking at the clock,

and it's 20 of, and we're going to be taking a break

pretty quickly. Is this a good time for us -- it looks

like I'm going to have to interrupt and we're going to

have to resume your testimony after the dinner break and

after the public comment. So is this a good time or --

MS. KOSS: He has 10 minutes left.

HEARING OFFICER CELLI: We don't have 10 minutes.

I've got to get everybody out and upstairs before then.

So let me -- I'm sorry to do this.

MR. CASHEN: That's all right.
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HEARING OFFICER CELLI: You're still under oath,

and we will resume -- here's what's going to happen,

ladies and gentlemen. I want to, first of all, thank you

all for your patience and for hanging in there today. We

will resume the testimony of Dr. Cashen. It's 20 to 6

now. We want to get you up to the -- so you can take

advantage of the Rendezvous right now and go get dinner.

And you might -- we're going to go late tonight. You

might want to by yourself a little something extra for

later when you get hungry.

At six o'clock, we will be back on the record. I

see I have multiple call-in users right now. We have

several people who want to make public comments, so we

will take public comments at six o'clock.

And as soon as we have taken all of the public

comment, we will resume with Dr. Cashen's testimony on

direct.

STAFF COUNSEL MAYER: Hearing Officer.

HEARING OFFICER CELLI: Someone has a question.

STAFF COUNSEL MAYER: Yes, I've got several

witness hanging by a thread. I'm wondering if I can give

them some kind of guesstimate as to when the public

comment might be over in your experience.

HEARING OFFICER CELLI: Well, yeah, I'll tell you

right now. I am hoping to get through public comment --
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we're not going to have -- I want to be clear that tonight

isn't about people getting on their soap box and giving us

a half hour harangue. Your public comments are going to

have to be efficient like all the other things that we're

doing here. We want to have good public comment, but we

don't need to hear the same thing said over and over and

over again.

With that in mind, I think that we probably

should be able to knock it out somewhere between a half an

hour and 45 minutes.

STAFF COUNSEL MAYER: Thank you.

HEARING OFFICER CELLI: Thank you.

(Thereupon a dinner recess was taken.)

EHLERT BUSINESS GROUP (916)851-5976

270

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



EVENING SESSION

HEARING OFFICER CELLI: I'm going to start

calling public comment, starting with Mike Draper. I just

want to make a comment about what public comment public

is. As I said, this is the opportunity for the public to

come in and to make a comment about a project, its

impacts, do a position on it, how you feel about it, what

you want to tell us. We've learned some great things from

locals who come in and say -- you know, tell us where, you

know, the dead body is buried in the site. And I'm

kidding of course.

(Laughter.)

HEARING OFFICER CELLI: But the point I want to

make is that the public comment is very important.

When we finish these hearings -- and the reason

we're having these hearings is because at the end of it

there's going to be what's called a PMPD, the Presiding

Members' Proposed Decision. And when that decision is

written, your public comments will be mentioned. They

have to be addressed and considered by the Committee, and

they will be. And so that's the purpose of the public

comment period.

Because there are so many of you, I'm going to

ask that you make your comments. If someone says all the

things that you want to say, and when it's your turn and
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we call you up, you can say, "Yeah, what that guy just

said." Because we don't really need to hear it over and

over again, especially if it's with a tight time budget.

We've got a lot more evidence to take.

So with that, I want to thank you for coming.

Mike Draper, Vice-President, UBC Western

District.

MR. DRAPER: Yeah, thank you very much. And I

will only take 45 minutes and these guys can just say yes.

I want to --

HEARING OFFICER CELLI: Press the green light.

There you go.

MR. DRAPER: I want to thank you for the

opportunity to come up and give public comment before the

Commissioners.

I first want to say, really quickly, I'm an

international vice president of the Carpenters in North

America. I've been doing this work full time for 41

years. So the construction industry, the Carpenters Union

has been actually my whole life, and I mean full-time

life.

You know, this project, like other projects, is

very near and dear to our hearts. We have a situation in

the State of California, that I don't have to mention to

anybody in this room about the economic crisis that we're
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facing. Likewise, I don't have to mention to anybody in

this room about the unemployment in the construction

trades in the State of California and throughout this

nation. I will tell the Commission that this organization

puts its money, marbles, and chalk into training. And I

will also say that we'd love to see this project go

forward. We don't have a bargaining agreement with the

proposed builders of this project. So when I come to you,

I'm talking about letting the marketplace determine who

builds the project.

But I know that we need the project in

California, I know that we need the energy in California,

and I know that we need the jobs in California.

The main thing that we have to be concerned

with -- and, you know, when I say carpenters, I don't want

anybody to misconstrue the fact that we're carpenters with

a hammer building buildings only. We represent the

construction millwright industry, we represent the pile

driving industry, and many other subtrades of the craft.

So we're like a small building trades in and of ourselves.

I heard testimony here today about the noise in

pile driving from folks that have no conception of what

you can do now in terms of the sensitivity in pile

driving. It's almost -- the noise is almost nonexistent

with some of the drill shaft methods that they're using in
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pile driving now. So if we're going to talk about noise,

we're going to talk about noise abatement, about decibels,

we ought to bring folks in from organizations or

contractors that can let you know how these things can be

done environmentally sound and on a green basis.

About 40 percent of our training now in our

international training center and throughout our 250

training centers in North America is all green building.

So we know about the sensitivity of this whole process.

The thing that I think I'd like to emphasize most

to you is that we have groups here that are represented

and here on behalf of the building trades.

Now, let me tell you, if the builder of this

project would have went out and signed a Project Labor

Agreement with the building trades, I doubt that you would

even be having this hearing. So I want you to keep

something in mind. It's a scam, it's a shell that they

put up in terms of trying to beat one of these utility

companies or other contractors into signing Project Labor

Agreements instead of letting the market take its place.

And, believe me, we can't sign an agreement

before we know exactly what the project is. And what they

want to do is go out and have an agreement in place before

we even figure out what the project's totally about.

That's wrong.
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The market and the marketplace will dictate the

labor force. They're going to use construction workers on

this labor force, there's no question. And they're going

to be local construction workers, because it isn't

feasible for them to bring construction workers from out

of state to build this project.

So I want you to bear that in mind that a lot of

this what you're hearing over the next two days - and,

believe me, I go back a long ways in terms of the

environmental movement - is just a shell of what

somebody's trying to put forth here to force somebody to

do something different. That's all it is. I know it.

I've seen it. Hell, we've done it. So, you know, we know

what the game is and that's the game that's being played.

So I want you to keep that in mind.

But, remember, we need jobs, we need renewable

energy jobs, wind, solar, geothermal, something that's

very sensitive. This is a great opportunity for the State

of California, it's a great opportunity for the

construction industry, and it's a great tax revenue base

for the State of California.

With that, Commissioners, I thank you very much

for giving me the opportunity to speak.

HEARING OFFICER CELLI: Thank you, Mr. Draper.

(Applause.)
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HEARING OFFICER CELLI: I have Scott Mattern.

Are you here, Scott Mattern, M-a-t-t-e-r-n?

Scott?

Okay. I'll call him again.

Dan Langford.

Come on up, Mr. Langford. Southwest Regional

Council of Carpenters.

MR. LANGFORD: Yes. I'd also like to thank the

Commissioners for this opportunity to speak.

My name is Dan Langford. I was born and raised

in California. I'm a lifelong resident. And I do

represent carpenters in southern California.

And I do share some of the environmental

concerns, because I do live in Palmdale, California, and I

know you, as commissioners, know that the Antelope Valley

is a hotbed for projects like this. Today I believe

there's 11 projects that are under review by this

Commission.

And one of the reasons that there's so many of

these projects proposed out in the Antelope Valley is not

just because of the abundant sunshine. It's because

there's less stringent environmental reviews because

they're building these on abandoned agricultural land.

So, you know, these companies -- the environmental review

is really taxing to get these projects started.
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And I really look forward to the approval and

construction of the 617 megawatt hybrid powerplant that

the City of Palmdale is proposing. Put a lot of our

members to work.

You know, we do need jobs now more than ever.

The State of California has double digit unemployment. We

in the construction industry, if we're lucky, it's only at

25 percent right now. So projects like this would really

put our members to work.

And not only that. The jobs created I think

would really be a shot in the arm for the state's economy.

We as Californians take great pride in that we've

always lead the nation in the new technologies. And the

time is right now with the federal funding that's

available. I believe we owe this to the future

generations of this country and the future of Californians

to make every effort to make California green and to be

energy independent.

And as Mr. Draper said, please don't let a group

that claims to represent labor, that really has

questionable motives, delay this project any longer.

And I would just like to respectfully ask the

Commission that you approve the Genesis Solar Project

without any further delay.

Thank you.
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HEARING OFFICER CELLI: Thank you, sir. Thank

you for your comments.

(Applause.)

HEARING OFFICER CELLI: I have, let's see, Pat

McGinn.

Is Pat McGinn here?

MR. McGINN: I am.

HEARING OFFICER CELLI: Come on up, Mr. McGinn.

MR. McGINN: My name's Pat McGinn. I'm the

Senior Business Rep with the Southwest Regional Council of

Carpenters. I want to thank you, Commissioners, for the

opportunity to speak.

I notice that in the next era press release it

talked about the Governor saying that California's

pioneering in the solar energy field. And I can tell you

from my perspective, California's behind other western

states. We represent five states - Utah, New Mexico,

Arizona, Nevada, and west Texas. And we've built far more

of these plants in those other states than we have in

California. And unfortunately after sitting through this

today, I think it's this regulatory stuff that we have to

do in California that's slowed things down.

And it's a shame, because California has the

reputation for taking the lead. And they should be. And

this group here needs to help us take the leadership in
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this industry.

Federal funding is critical; it's critical in

stimulating the technological advances we need in this

industry. I know you probably witnessed it, like I have

in my years, back in college, you know, we had the

calculators, and it cost a month's wages, that were out of

the mercury projects. And the computers that have come

down. I mean that's the kind of -- it's the government

spending that stimulates that competition and the

technological advances.

So we have an opportunity right now with the

federal funding. We need to help promote this industry.

With global warming, you know, we need to be making that

shift to renewable energy. I don't think there's any

argument about that.

But failure to act on this I think would be a

failure of leadership. I think it would be a loss of

federal funds, a loss of jobs that are potentially out

there. And certainly it's going to be a loss of habitat;

because I believe that if we keep heating up this planet

with these fossil fuels, you won't even have habitat for

the tortoises and lizards and all the stuff that you're

worried about.

I'm asking you not to be fooled by thinly-veiled

short-term agendas that some people have in this that --
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you're in a position to make the difference for our

future. I'm telling you, when our grandchildren look

back, they're going to wonder why we took so long to act.

So I'm asking you that CEC be known as the

Cleaner Energy Commission.

Thank you.

HEARING OFFICER CELLI: Thank you, Mr. McGinn.

Mr. Ron Delgado.

MR. DELGADO: I'm Ron Delgado. I'm a special rep

with the United Brotherhood of Carpenters, member of Local

2361.

Many of the fellow members that live in the

Riverside County area and neighboring San Bernardino

County benefit from these jobs definitely.

Aside from my interests with work, I'm a

volunteer with the U.S. Forestry Service, I'm an

outdoorsman. I hunt, fish, off-road. So the

environment's important to me. Nature is important to me.

My group has been involved with biological

studies with the Santa Ana Suckerfish. And we found that

humans and their machines, nature, their habitat can

coexist.

I think Genesis has proven - they're going out of

their way with the studies - to be responsible for humans,

their machinery, and nature can coexist and both survive.
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Thank you.

HEARING OFFICER CELLI: Thank you, sir.

Daniel Curtin?

Are you still here, Daniel.

MR. CURTIN: I am.

HEARING OFFICER CELLI: Oh, come on down, Daniel.

MR. CURTIN: And a wonderful day it's been.

(Laughter.)

MR. CURTIN: Thank you very much.

I first want to congratulate the Chairman for

running a terrific meeting, with all the detail that has

to be run, and the staff that works here for their

incredible due diligence.

I'm the Director of the California Conference of

Carpenters. You've heard a lot from the carpenters. As

you might imagine, we're here to make a statement. It's a

simple statement. We're here to tell you that we support

California's effort to bring renewable energy to

California.

I believe you've received a letter, the two

Commissioners, from our General President, Doug McCarron,

and I hope you'll take a look at that.

Yes, that would be it.

Had I known of proper procedures, Mr. Celli, you

would have gotten a copy as well. That is, I think, a
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fine statement of our position.

You've heard from our local people. You've heard

from our general vice-president. And now you're hearing

from a state level.

I would like to just reiterate the minutia - and

I say minutia not in a demeaning way - the important

minutia that you're grappling with here constantly,

underlining what is really a national and a global issue.

The transition from fossil fuel to renewable

energy is beyond importance from this hearing. It really

is a planetary concern. I also think the economic change

will be as great, if not greater than, the industrial

revolution, because we are changing, as we're speaking,

from fossil fuel to renewable fuel. It's not a question

of if it happens; it's only a question of how long it

takes to happen. And I guess today's hearing sort of

indicates that in a small way about how long it may take.

I am very frustrated, to be quite honest, and a

little bit angry about some of the things I've heard here.

I know -- no disrespect to anybody. These details have to

be worked out. But as you've heard from the other

carpenter groups, it is a little disconcerting to hear

from a union group all the details you've heard, from

bighorn sheep, tortoises, Gila Woodpeckers, size of

breeding pools. I know these are important things. And
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with all due respect to the representative of the

biodiversity group, we know they have to be dealt with.

But hearing them in such detail from a group that is

organized, sponsored, whatever, by unions only makes us

wonder about the motivations. And I'm sure it does for

you.

I'll just say quickly, please take whatever you

hear -- I know you have to deal with the biology, the

environmental issues appropriately. This is a critical

body. But any group that comes up here as a union group

and talks to you about those kinds of issues, please take

everything they have to say with a great deal -- a grain

of salt, because outside this room it's commonly

understood that there's an effort here to get a legally

binding union contract on these projects.

As Mike Draper said, let the market, let these

developers, let these companies that are building this

help us build this future and tell us the best way to

build it. Let's not impose or shoehorn a workforce on

them that makes no sense, for two reasons:

First of all, it's costly, very costly. Many of

them may not end up building these projects when they

realize the cost of their labor agreements.

And, secondly, there's no room for innovation

when you shoehorn this kind of unmarketable discipline on
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this emerging industry. That's critical. We're not

building gas stations here. We're not building strip

malls. We're essentially saving the planet. And to use

that tremendous focus and all the resources that

government's bringing to bear for a very narrow, small, a

petty agenda, so to speak, is really inappropriate. I

think it's wrong, it's unethical, and it may be even more

than that.

So we're prepared to work with the community,

with the local, schools; set up training centers. We have

unemployed workers. Our training is second to none. And

I say that other unions do find training as well. But let

the industry tell the construction force what they need,

not us telling you what you need to build these projects.

You need to send a message, and this Commission

can do it.

The message needs to be, you do not need a CURE

agreement to get a renewable powerplant sited in

California. There are developers who are coming in here,

and there are a lot of them from out of state, who somehow

think, "Gee, we'll never get sited if we don't make our

peace with CURE." You can sort that out right now.

And I'm not encouraging you in any way, shape, or

form to do anything but look at the biology and the

environmental issues as appropriately as you must.
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Let the development, let the programs, the

projects stand or fall on what they need to deliver that

way. Move off of all of the things you've heard from the

CURE group about this environmental issue or that

environmental issue. The motivation behind that is really

inappropriate.

You can send that message. Let the industry

know, "Come in here. You're welcome. Get your biology in

order, get your environmental concerns in order, and help

us build the renewable power source that we all

desperately need."

So that's the message we wanted to convey.

Thank you very much, and God bless you. You're

doing the Lord's work here. It's not simple.

Thank you.

(Applause.)

HEARING OFFICER CELLI: Thank you, Mr. Curtin.

I have B.J. Haden.

Is Mr. Haden still here?

Okay. So Scott Mattern and B.J. Haden filled out

blue cards because they wanted to speak. And people are

indicating that they have left.

I'm really sorry about that. We would love to

hear from them.

I also have a stack of blue cards that says, "Do
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not wish to speak." So there's a number of people who

left us comments, and we will incorporate these. But they

do not want to speak, and I don't blame you.

(Laughter.)

HEARING OFFICER CELLI: But we do appreciate

hearing from the community.

Is there anyone here in the room right now who

wants to make a comment, didn't fill out a blue card, and

would like to make a comment after all or has overcome

their shyness and decided they would like to speak up

after all even though they signed a blue card that says

they do not wish to speak?

I'm looking around and I'm not seeing anybody's

hand.

Mr. Curtin.

MR. CURTIN: I'm done.

HEARING OFFICER CELLI: I have to say I --

PRESIDING MEMBER BOYD: Don't leave, Mr. Curtin.

MR. CURTIN: I'm not leaving.

(Laughter.)

HEARING OFFICER CELLI: We have people appearing

by way of WebEx, which is the telephone means by which

people can appear and listen in by telephone. I have Tom

Budlong, who's actually a party. He's an intervenor. I

have -- we've heard from Magdalena Rodriguez. It says
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Magdalena, CDFGE. And those are agency people.

I have K. Coffman.

You've got to project well.

I'm sorry, my mike wasn't on.

Mr. K. Coffman or Ms. K. Coffman, are you on the

line? Can you hear me.

K. Coffman hung up.

I have Bill Kanemoto.

STAFF COUNSEL HOLMES: He's a staff witness --

HEARING OFFICER CELLI: He's a staff witness --

STAFF COUNSEL HOLMES: -- waiting to testify.

HEARING OFFICER CELLI: -- on the phone.

Okay. Mr. Kanemoto, hopefully we'll get to you

then.

I have one, two, three more people who called in

who are listening but are not identified on the telephone.

We have you as caller user 30, 33, and 38. If you are on

the phone and wish to make a public comment, please speak

up now.

Is there anyone on the telephone who wishes to

make a public comment at this time?

Hearing none.

I just want to say on a personal note that I

can't remember hearing more eloquent public comment than

today. So we thank you very much for your heartfelt
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comments. And we will consider them and address them in

the Presiding Members' Proposed Decision.

So thank you very much for your contribution to

this project.

At this time --

PRESIDING MEMBER BOYD: Before you close that

out, I'd like to make a comment.

I've been impressed with the fact that I've seen

these bright orange vests in the audience, many of them

for most of the day. And Mr. Curtin as well out there

most of the day. And it's made me feel good that a very

few more people in this state have been exposed to this

process. This is government. This is what -- what you

see here going on today is required in the laws of the

State of California, which I would defend as doing

everything in the sunshine and hearing out all the issues.

I won't get to distractions or motives or what have you.

But perhaps a few more people now can understand the

process of California, the openness of that process, the

thoroughness of that process to know that when decisions

are made, they're predicated upon the record.

And as you've seen, this is a judicial process.

We have invisible black robes on up here. And so it's --

you know, it's quite different than other public forums

perhaps you're used to.
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And the other thing that most people don't know

is in the process of siting cases, everybody in this room

virtually is subject to ex parte communication rules.

That is, only in a public forum called and agendized can

we even talk to the staff of the Commission about the

case. So that's why there's a lot of process. We

are -- they are protected from us; we are protected from

them, so to speak. And if there are any ex parte

communications that take place, they have to be stated on

the record. And then my experience here, it virtually

never happens. We're all pretty good and above board.

So now you understand the process of government,

and you've seen it in action. And for all its frailties

and what have you, it's what we do here in California.

California has a reputation, as somebody

indicated, being a little slow. California has the

reputation also for being amazingly on the cutting edge of

everything. So somehow or another, we combine these two

sets of objectives and try to move things along. And if

other issues can be cleared up, so much the better.

But I thank you for being here. You have stuck

it out, and I think some of you might go home and -- well,

you may curse government even more. I don't know.

(Laughter.)

PRESIDING MEMBER BOYD: Or you might have a
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slight understanding of why it seems to take so long to

get some of those decisions.

You need to understand also that the Energy

Commission has the largest powerplant siting caseload in

its 30-something year history right now.

During these terrible economic times, which are

affecting you and your members, but also affecting State

employees, who've had a year of furlough Fridays, who, you

know, take home less pay also and hardships. And some of

us think we're working for free as of July 1st and other

people think they're working for minimum wage and with

promised pay cuts and everything else.

I just want to share my thanks to the staff here

who in spite of -- over the past couple years, in spite of

all these fiscal problems and all the stress and strain,

just keep pushing on. And you'll -- I mean I used to find

them down here on many furlough Friday or late at night,

et cetera, et cetera.

So we do the best we can with what we've got in

terms of resources. And we hope it all comes out the way

you'd like to see it.

Anyway, I don't get the chance to lecture like a

civics class very often. So thank you all for being here.

HEARING OFFICER CELLI: Thank you, Commissioner.

As I said, I'm surrounded by eloquence today.
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And --

PRESIDING MEMBER BOYD: Flattery will get you

everywhere.

(Laughter.)

HEARING OFFICER CELLI: At this time, we are

continuing with CURE's direct examination of Dr. Cashen.

So, Dr. Cashen, you're still under oath. If you

wouldn't mind coming back and having a seat at what we're

going to call the witness table.

STAFF COUNSEL HOLMES: Hearing Officer Celli?

HEARING OFFICER CELLI: Yes.

STAFF COUNSEL HOLMES: I'd like to take a moment

while they're getting settled.

The head of the Siting Division is waiting

upstairs to find out whether or not parties wish to

cross-examine him on override testimony.

HEARING OFFICER CELLI: Yes. Let me ask you

about that. Thank you for bringing that up.

I don't see anything in the record in GSEP -- I

don't have anything in Genesis -- as I did in Beacon, for

instance. I had a letter from Terry O'Brien that said --

that laid out a case for an override on visual impacts.

In this case we have immitigable significant

impacts in I think visual and land-use cumulative impacts.

And I don't believe I have evidence on that. So I wanted
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to know, did you put something in the record to address

override? Because we are not going to have a separate

hearing on that.

STAFF COUNSEL HOLMES: Well, that's a good

question. I was under the impression -- the mike's on. I

was under the impression that it was part of the

supplement. Mr. Monasmith, the project manager, told me

it was filed separately the same day as the supplement.

And we did not separately identify it, which was an

oversight.

HEARING OFFICER CELLI: So we have yet another

exhibit coming in or two?

STAFF COUNSEL HOLMES: I believe it's one.

HEARING OFFICER CELLI: Okay. And we will --

we're right in the middle of CURE's --

STAFF COUNSEL HOLMES: Right. We don't need to

take time with this. But perhaps -- perhaps what we could

do is we could make sure that people get -- everyone would

have been served with in any event. But perhaps what we

could do is indicate now if you would like to have it be

an exhibit, and make Mr. O'Brien available the first thing

tomorrow morning if anyone wishes to cross-examine him.

He is hot available afternoon tomorrow.

HEARING OFFICER CELLI: Let me just pull the --

Applicant, would you have the need to cross-examine Mr.
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O'Brien?

MR. GALATI: No.

HEARING OFFICER CELLI: And Ms. Koss?

MS. KOSS: No.

HEARING OFFICER CELLI: And Ms. Belenky?

Terry O'Brien is the person in charge of siting

for the Energy Commission.

MS. BELENKY: I'm sorry, I'm not sure that I've

read that document fully. And I just would hate to say at

this moment. If staff could identify the document more

clearly, I would look at it and double check.

HEARING OFFICER CELLI: That's fine.

Then I guess I'm inclined to say that we'll put

it over until tomorrow morning.

STAFF COUNSEL HOLMES: That's fine.

HEARING OFFICER CELLI: But as long as we're

talking about tomorrow morning, we have soil and water

slotted to be the first thing we're going to deal with.

I'm hoping we're going to have an abbreviated soil and

water in light of the latest disclosures with regard to

the dry cooling. That should take care of some -- a lot

of it.

But is it necessary for the parties to have a

little time beforehand to confer about what the changes to

soil and water are with regard to the dry cooling? What I
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was going to suggest -- we're going to start at 10 o'clock

tomorrow. And I have some unauthenticated good news,

which is we may be able to be in this room again tomorrow,

which is really great because this is twice the size of

Hearing Room B.

But I think it would behoove the parties -- I

wonder if the parties could get together at, say, like 9,

9:30 tomorrow morning to just talk about what can be

possibly stipulated and cleared out of the way with regard

to the changes having to do with dry cooling. Would that

be acceptable to everyone?

MR. GALATI: Acceptable.

STAFF COUNSEL HOLMES: I'm sorry. Could you

repeat that. I'm --

HEARING OFFICER CELLI: I'm suggesting that

tomorrow at 9 or 9:30, if that works for the parties, that

you all get together and sort of have kind of a

pre-workshop if you can just to get clarity on these

changes that arise from the applicant's decision to change

their project description to dry cooling. I just wonder

if that would be productive. If not, we'll just go as

planned at 10 o'clock.

STAFF COUNSEL HOLMES: I'm happy to meet.

I guess I would like to say at this point that

staff is gratified about the change obviously. It's
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something that's been of considerable concern to us. And

it does affect some of the staff conclusions, but it

doesn't affect all of them. And I'm not sure that the

cross-examination would be -- that we have planned would

be considerably shortened.

I don't think it's going to take all day to

handle soil and water in any event. So meeting ahead of

time wouldn't seem to have any impact on the schedule.

HEARING OFFICER CELLI: Okay. And I see some

nods coming from Ms. Belenky.

MS. KOSS: I'm more than happy to meet. I think

perhaps a quick confer this evening might help. For

example, I have the witness who is solely testifying to

the feasibility of dry cooling. If Mr. Galati no longer

needs to cross-examine that witness --

HEARING OFFICER CELLI: Mr. Galati, do you think

you can cut that witness loose?

MR. GALATI: Yes, I would agree.

(Laughter.)

MS. KOSS: That would save some time. And we've

already dismissed another of our witnesses for soil and

water. So we are making great progress.

HEARING OFFICER CELLI: That's great. That's

music to my ears.

So let me just see a show of hands. Is it
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worthwhile for you all to meet tomorrow morning in here at

9 o'clock or 9:30?

MR. GALATI: It is worthwhile for us to meet if

staff is willing to have discussions. I wasn't sure from

what Ms. Holmes said that they would be productive at all.

So if we're going to hearing on -- I'll just tell you that

I think the two issues that are left on water have to do

with compliance with State law, which I'm assuming staff

would agree they don't need the condition now that we're

dry cooling. And then there's one issue left, and that

issue is whether the project has impacts to the Colorado

River. And if we're unable to have any discussions to

resolve either through condition or understanding that

that can be resolved, then the difference between pumping

1600 or 202 acre-feet, the issues are still the same, and

we're prepared to go forward on that.

We will have conversations if they think they'd

be productive at all.

HEARING OFFICER CELLI: Well, I invite the

parties to do that. I'm going to ask that you do. You

don't have to. But I think it would be worthwhile and I

think it would be useful to discuss anything that we're

talking about, any of this -- any of the issues, not just

soil and water - bio - to see if you can get a little

closer. Some of these things we're talking about -- I'm
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looking at a note I made to myself here that says a 3-to-1

ratio and staff is okay with a 2-to-1. So maybe you

aren't so far apart and maybe there's some things that we

can streamline if the parties could get together in the

morning.

So let's see if you can do that. And we

appreciate your efforts and thank you in advance for that.

MR. GALATI: We'll be here at 9, and we'll talk

to anyone who shows up.

HEARING OFFICER CELLI: That's great.

(Laughter.)

HEARING OFFICER CELLI: And I'll be here too

wrangling with the WebEx in the morning.

So, now, Ms. Koss, you were in the middle of your

direct examination. So please continue.

CONTINUED DIRECT EXAMINATION

BY MS. KOSS:

Thank you. I'll turn it over to Mr. Cashen. He

was discussing his responses to issues that were raised

today.

HEARING OFFICER CELLI: Okay.

MR. CASHEN: And I have just a couple more things

I'd like to say here, and then -- I've been through this

once before, as Commissioner Boyd knows. Although he's

probably been through a lot more than I have. And my
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previous experience --

PRESIDING MEMBER BOYD: Unfortunately, yes.

MR. CASHEN: -- with this was that some visuals

helped keep people awake. So I'm just going to make one

more comment and then I have some slides that people can

look at.

Then the final thing that I'm going to say while

I'm seated here is that Dr. Karl testified today again

that I had misrepresented data and that I was only

presenting one side of the argument from a particular

paper that I had cited.

And I went back and looked at that paper, just to

confirm that I hadn't missed anything. And I just -- I

don't -- there is nothing in that paper that supports her

accusation. And --

MS. KOSS: I'm sorry. What species are you

discussing?

MR. CASHEN: Oh, sorry. With the Gila

Woodpecker.

And there was, you know -- and there was rebuttal

testimony that was filed by the applicant. And there was

nothing in that rebuttal testimony that even referenced a

publication or a page number that supported the argument

that I had misrepresented data.

And so when I went back to this paper, I looked,
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and it quotes, says, "large bole palo verde or ironwood

trees are used for nesting for Gila Woodpeckers."

And today we tried to get some additional

information on the size of the trees that are present in

the project area.

And Fish and Game had asked the applicant to

provide additional information on the trees that are

present. And the applicant submitted a revised

jurisdictional waters report. That's Applicant Exhibit

44. And specifically Fish and Game had asked for

additional information on the trees, and the applicant

acknowledged that in this document.

And in the cover letter that Ms. Festger signed,

she said that she was willing to provide any additional

information on the trees if there were any questions. And

yet today, she couldn't even answer how trees were

measured. And to me, that really establishes the fact

that we just -- that information necessary to evaluate

this resource has just simply not been obtained.

And with that, I'll show a few slides, and then I

suppose we be ready for applicant's --

HEARING OFFICER CELLI: Thank you.

You know, Ms. Koss, if you can kind of direct

this by way of sort of a direct examination just so we

have questions and answers so that this isn't a narrative.
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MS. KOSS: Sure.

HEARING OFFICER CELLI: Thank you.

Now, Mr. -- or Dr. Cashen, you're going to use --

I don't know if it's on, but you're going to need to speak

into that microphone so that you make the record.

MR. CASHEN: Okay. I'm pushing the button, and I

don't know --

HEARING OFFICER CELLI: There you go. We can

hear you fine.

MR. CASHEN: Okay, great.

MS. KOSS: Is this the first slide you're going

to discuss?

MR. CASHEN: Yes, it is.

MS. KOSS: And in reference to what species?

MR. CASHEN: This is the -- this was provided in

Staff Exhibit 400. This is a project description --

description figure that shows the reasonably foreseeable

projects in the project area.

MS. KOSS: And does that depiction differ from

another source of information for cumulative impacts? Is

that your --

MR. CASHEN: It does appear to possibly conflict

with a cumulative impacts map that the applicant provided.

However, that's not what I wanted to illustrate here.

What I wanted to illustrate was that -- can I

EHLERT BUSINESS GROUP (916)851-5976

300

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



talk loud and move over here? Is that okay?

HEARING OFFICER CELLI: It's up to really Mr.

Peters.

Okay. Yeah, it's better if you can use the mike.

And we're going to try to get you a pointer.

And just to give you some -- because this is

testimony, Mr. Cashen, that was the reason I asked Ms.

Koss to ask that -- you know, ask questions. But

basically we want to know what is your exhibit, what do

you think it proves, and why you say it proves what you

say it proves. That's all we're really interested in.

Okay?

MR. CASHEN: Okay.

HEARING OFFICER CELLI: So If I were the

questioner, those would be the questions I'd ask: What is

it? Why are you showing it to me? And what does it

prove?

MR. CASHEN: And I'll be as succinct as possible.

HEARING OFFICER CELLI: Thank you.

MR. CASHEN: The McCoy Mountains are over here.

The Palen Mountains are here. The project area is here.

The Chuckwalla Mountains are down here.

And what I want to illustrate here -- the Revised

Staff Assessment had concluded that there would be no

significant project impacts to connectively, although it
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appeared that it was concluding that there would be a

cumulative impact. And what I want to illustrate here is

that we have a line of projects here that will essentially

block any sort of movement between the McCoy Mountains,

the Palen Mountains, and the Chuckwalla Mountains.

MS. KOSS: Is this Exhibit 50 --

MR. CASHEN: -- 4.

MS. KOSS: -- 4?

MR. CASHEN: Yes. This was in my opening

testimony, and it just shows that the range of the Gila

Woodpecker according to California Partners in Flight,

which Point Reyes Bird Observatory was joint author in,

extends beyond the Colorado River.

MS. KOSS: And this is Exhibit 503?

MR. CASHEN: 503. This is a map that was also

presented in my opening testimony. It shows that there

are documented occurrences of Gila Woodpeckers away from

the Colorado River, and that there is -- there is not a

mountain range that separates known occurrences from the

project area, which is up here.

MS. KOSS: This is --

MR. CASHEN: If it would be easier, I can -- this

is Applicant Exhibit 17.

And what I'm illustrating here is that in the

applicant's 2009 spring surveys - these are the first
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surveys that were conducted for the project - they

went -- they apparently did surveys that went through this

historic Spadefoot toad breeding pond. And this is just a

zoomed image of that same figure.

The breeding pond is right here. And according

to the applicant, they conducted surveys entirely through

this breeding pond. And yet they reported that there was

no potential breeding habitat for Couch's Spadefoot Toad.

This is Applicant Exhibit 58. It shows the fall

2009 survey route. And there's two things I want to point

out here. One is that here is this known breeding site

for Couch's Spadefoot Toad, and again the surveys were

conducted right through the middle of it. The second is

that I added -- I did some measurements on this map using

the scale bar and calculated that in total this is about

36 miles worth of transects that would have had to have

been conducted if the applicant followed survey protocol

for desert tortoise, which it indicated that it did.

And according to the information provided by the

applicant, there were three people that conducted this

survey in a single day. And so that would be equivalent

to each person walking at least 12 miles through sand

while recording information on desert tortoise, rare

plants, Mojave Fringe-toed Lizard, birds, Couch's

Spadefoot Toad breeding habitat, bats, all the other
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things that were currently surveyed for.

This is CURE Exhibit 500. This was presented in

the body of my opening testimony. And it just shows that

the records in the CNDDB of Gila Woodpecker occurrences

are comparable to what has been reported as occurring at

the project site - palo verde, mesquites and palo verde,

ironwood surrounded by creosote bush scrub.

I'm assuming that most people can't see this.

And this was --

(Laughter.)

MR. CASHEN: This is about how it was presented

in the Applicant's Exhibit 1, which is the AFC and the

appendices. Well, this is from the Bio Tech report, which

is Volume 2 of the AFC.

And I guess you'll just have to trust me in that

there's a slot -- this is one of the sample data sheets

that the applicant presented. There's a slot here for

recording coarse particles. And it showed that on this

particular day the amount of coarse particles that were

detected was 5 percent to 100 percent fine gravel.

There's no slot for fine particles and there's

no -- there's been no information presented on how these

data were obtained. And yet this appears to be one of the

factors that was used in staff changing its mind about

whether mitigation should be required for Mojave
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Fringe-toed Lizards.

HEARING OFFICER CELLI: And what was that exhibit

number?

MR. CASHEN: This is part of Applicant's Exhibit

1, and it's one of the sample data sheets that was

provided at the end of the biotechnical report, which is I

think maybe presented as appendix to the AFC.

HEARING OFFICER CELLI: Thank you.

MR. CASHEN: This is -- I believe this is

Applicant -- I can skip this one. And that one.

And I just have two more.

This is Applicant -- again from Applicant Exhibit

1. It shows the desert tortoise -- desert tortoise sign

that was observed during the 2009 surveys. And the black

dots are carcass fragments for desert tortoise that were

observed. And this is the sand shadow area that we've

talked about today. It was of concern to staff as being

Mojave Fringe-toed Lizard habitat that would be impacted.

And one of the questions that I had and I didn't

have the opportunity to get an answer to. So I'll just

tell you what my concern is in that. In presenting the

argument that applicant should not have to provide

compensation for Mojave Fringe-toed Lizard habitat in the

sand Shadow area, it's stated that it conducted intensive

surveys during 2009 and 2010. And so my question was,
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what happened to these carcass fragments that were

detected in 2009? I know that the Fish and Wildlife

Service guidelines says to leave them in place. I don't

know if that's what happened or whether they were

collected.

But what I wanted to point out was that in 2010

when this same area was supposedly surveyed, there's

almost a completely different set of carcass fragments

that were found. The other ones had been over in here.

And yet if they had been left in place, and if in fact

this area had been a hundred percent surveyed again in

2010, I don't know why those fragments hadn't been

detected again in 2010.

And with that, I'll leave the rest.

HEARING OFFICER CELLI: Okay. And resume your

seat please.

MR. CASHEN: Yes.

HEARING OFFICER CELLI: Ms. Koss, you have more

direct?

MS. KOSS: No more questions.

HEARING OFFICER CELLI: Okay. Thank you very

much.

I just have a burning question. Let me just ask

this, Dr. Cashen. When I group up there were ironwood

trees, and they called them ironwood trees for a reason.
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They were like lead pipe. They were real dense. The

ironwood trees that we -- that I grew up with, no

woodpecker could get any toehold on and would be able to

peck a hole into, because that's ironwood, you know. It's

like metal. It's dense.

So is that what we're talking about when you're

talking about palo verde and ironwood groves in this area,

this ironwood?

MR. CASHEN: I believe that's the same ironwood

that you're referring to from your childhood. And I agree

with you, Mr. Celli, that there's probably a good reason

why they call it ironwood.

However, you know, trees die. And we know -- I

believe there was some information reported in the Revised

Staff Assessment about some mortality that had occurred to

some tree species along the freeway as a result of water

diversion. And so trees may die. They may become

infected, they may become infested with bugs - things that

will deteriorate the hardness of their wood and enable it

to be a suitable substrate for woodpeckers to build a

cavity.

HEARING OFFICER CELLI: Thank you. That was my

burning question.

Applicant, you were the first to cross Dr.

Cashen.
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MR. GALATI: I don't have any cross-examination

questions for Dr. Cashen.

HEARING OFFICER CELLI: Okay. Staff, any cross?

STAFF COUNSEL HOLMES: No.

HEARING OFFICER CELLI: Ms. Belenky,

cross-examination of Dr. Cashen?

MS. BELENKY: No, not at this time. Thank you.

HEARING OFFICER CELLI: Mr. Silver?

MR. SILVER: No.

HEARING OFFICER CELLI: Okay. Well then, is

there any re -- there's nothing to redirect on. So I

guess you're -- they're cutting you loose, Dr. Cashen.

Thank you for your testimony.

MR. CASHEN: Thank you.

HEARING OFFICER CELLI: Do you have any further

witnesses, Ms. Koss, on bio?

MS. KOSS: No.

HEARING OFFICER CELLI: Okay. Then we're on to

CBD's witnesses.

So with that, we're going to have CBD, if you

would, Ms. Belenky.

If you want you can -- as Ms. Koss did, you could

come up and sit with your witness or you can stay where

you are and ask your witness --

MS. BELENKY: I'll come up, just a change of
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venue.

HEARING OFFICER CELLI: There you go.

We'll need you to be sworn.

(Thereupon the witness was sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

Whereupon,

ILEENE ANDERSON

was called as witness herein, and after first

having been duly sworn, were examined and

testified as follows:

HEARING OFFICER CELLI: Thank you. Please have a

seat, state your name and spell it for the record.

MS. ANDERSON: My name is Ileene Anderson. It's

spelled I-l-e-e-n-e Anderson s-o-n at the end.

HEARING OFFICER CELLI: Please proceed.

MS. BELENKY: Thank you.

Is this on? Yes.

DIRECT EXAMINATION

BY MS. BELENKY:

I'll do just a few formal things at the

beginning.

Did you prepare the written testimony entitled

"Testimony of Ileene Anderson"?

MS. ANDERSON: I did.
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MS. BELENKY: And do you adopt this testimony?

MS. ANDERSON: I do.

MS. BELENKY: And do you have any additions,

corrections to your testimony at this time?

MS. ANDERSON: No.

MS. BELENKY: Did you review the rebuttal

testimony from staff?

MS. ANDERSON: Yes, I did.

MS. BELENKY: And did you review the rebuttal

testimony from the applicant?

MS. ANDERSON: Yes, I did.

MS. BELENKY: And you were also here today during

these hearings today?

MS. ANDERSON: Yes.

MS. BELENKY: Thank you.

In response to the rebuttal and what was said

here today, is there any additional information you would

like to provide regarding the impacts to biological

resources because of new information you've heard?

MS. ANDERSON: No, not really. My issues still

sort of remain a broader scale issues that I addressed in

my original testimony.

HEARING OFFICER CELLI: And I want to be clear.

The testimony is -- which exhibits, so you can direct us?

Your exhibits start at 800.
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MS. BELENKY: Let me just find that. It's one of

the last ones. It was --

HEARING OFFICER CELLI: So, let's see, I have

testimony of Ileene Anderson re impacts to sensitive

plants --

MS. BELENKY: That's right.

HEARING OFFICER CELLI: -- and wildlife. That

would be Exhibit 830. Is that what we're talking about?

MS. ANDERSON: Yes.

HEARING OFFICER CELLI: Sorry. Go ahead with

your direct.

MS. BELENKY: Yes. So I just wanted to go over a

few questions regarding bird impacts. The study from

McCrary in 1986 Showed a high level of bird mortality at

the Daggett solar site; is that correct?

MS. ANDERSON: Yes.

MS. BELENKY: And the applicant's expert stated

that the study concluded the reasons for the high

mortality was the water feature. Could you speak a little

bit to the water issues?

MS. ANDERSON: Sure. I don't -- in my reading of

that article, that was not my interpretation of it. The

study was designed to actually sense mortality on the

project site. And so the ponds -- the ponds -- the

evaporation ponds that were adjacent to the site as well
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as the agricultural fields could have been an attractant

to birds and therefore inviting them into the solar site.

But the study wasn't really designed to evaluate those

off-site features.

MS. BELENKY: So the study was inconclusive on

that point?

MS. ANDERSON: Yes.

MS. BELENKY: Thank you.

Assuming for the time being that a dry cooled

alternative would be selected and that that alternative

might have as few as two five-acre ponds - which is

stated, I found, by the applicant in their opening

testimony on page 3, their revised opening testimony -

would you expect those size of ponds, a five-acre pond --

two five-acre ponds to attract birds?

MS. ANDERSON: Yes, I think so, especially in the

desert.

MS. BELENKY: And would they still be attracted

to the ponds even if they were netted?

MS. ANDERSON: Yes, I believe that they would,

that, you know, the birds would go there to check it out

to see if they could access the water.

MS. BELENKY: Okay. I just wanted to turn a

little bit to this question of the access road.

Could you talk a little bit about how roads might
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access -- how roads might affect wildlife species.

MS. ANDERSON: Well. I'm not going to go through

a comprehensive review, because there's lots of actual

books written about impacts of roads on wildlife species.

Certainly, you know, one of the main things is what we all

would think of when we're out there driving and see road

kill. That's an impact. But there's certainly other

impacts as well.

Some wildlife species see roads as barriers and

simply won't cross them. And of course it depends. And

if they're dirt roads, some species don't mind crossing

those; others do. Some don't like to cross paved roads.

So it really depends on the road.

Roads also can act as sort of dispersal corridors

for other species. They tend to be more invasive or

aggressive species, whether they be wildlife or plants.

They can use those roads to find easy paths into new

habitat.

There's a lot different ways that roads affect

wildlife. Those are just some off top of my head.

MS. BELENKY: And do you have any concerns about

this 6.5 mile road if it would be open access and be used

by off-road vehicles in this area?

MS. ANDERSON: Well, certainly I think that --

it's been my experience in being in the desert and working
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with the BLM on land management issues that if there's a

road there, there will be off-road vehicle use of it.

PRESIDING MEMBER BOYD: Excuse me. Even if the

land's adjacent to the road or restricted or off limits or

something?

MS. ANDERSON: Both actually. If there's, you

know, a paved road, there will be certainly access by

street legal vehicles to it. And then if there is a, you

know, right of way there that has areas that have been

cleared for building the road, then that's typically what

off-road vehicles will use, because they're not supposed

to be on paved streets.

MS. BELENKY: I just wanted to follow up on this.

So in your experience, do off-road vehicles

always stay on the designated routes within the desert?

MS. ANDERSON: Certainly when I was on the Desert

Advisory Committee we were well briefed on that issue.

And it -- basically the Bureau has significant problems

keeping off-road vehicles on designated routes. And it

only takes one to go off to make a new route. So, yeah,

there's problems.

MS. BELENKY: And are you saying that if there

was one off-road vehicle that left the route, that others

might follow?

MS. ANDERSON: Yes, that is generally how we
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got -- how the problem of route proliferation occurred, is

one vehicle would make a track, others would see that and

think that it was a legal route - or not, whatever - saw

it as a route and took it.

MS. BELENKY: Thank you.

And I just I want -- I had two other questions.

One is on the Mojave Fringe-toed Lizard.

In your testimony, you talk about the edge

effects and the indirect effects not being accounted for

in the mitigation. Could you just explain a little bit

more about the mitigation issue there.

MS. ANDERSON: Sure. My concern there was that

the Mojave Fringe-toed Lizard habitat is already pretty

unique because it's all dune systems. And so the

mitigation seemed to me to be accounting strictly for sort

of the impacts to habitat, whether it be direct impacts

where the project would affect a certain area of the

dunes, or the indirect by stopping the sand sources, et

cetera.

But there's other impacts that go along -- are

associated and are known to impact Fringe-toed lizards,

including -- say, for instance, power lines or fencing

that provide perches for predatory birds, raptors, that

then have an advantage for looking out over the landscape

and seeing Mojave Fringe-toed Lizards on these dunes,
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which generally don't have tall vegetation associated with

them. Usually the vegetation on dunes would be pretty

low. And so it allows for basically easy pickings for

these raptors and a higher predation on the local

populations.

So that was some of the -- that was one of the

things that I was concerned about that wasn't thoroughly

addressed as far as the mitigation strategy went.

MS. BELENKY: Thank you.

And as far as fire issues, do you have any other

concerns about the fire now that we've heard there will

not be a secondary access road?

MS. ANDERSON: Well, not specific to this

project. But with all of these solar projects,

large-scale solar projects that are -- that have

superheated liquids associated with them, I am very

concerned about fire escaping off of the site and into the

desert landscape, which is not evolutionarily suited to

having fire on the landscape. And it can essentially

convert the native vegetation off the site where fire

escaped onto it into some other type of vegetation.

Because it doesn't -- it isn't like chaparral where it

just simply resprouts and comes back. Desert -- it will

convert into something else.

So this is a really big concern to me that it
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hasn't been addressed in this project or actually others.

MS. BELENKY: Thank you.

We have no further direct.

HEARING OFFICER CELLI: Thank you.

Applicant.

MS. BELENKY: Oh, there is one more. Sorry.

HEARING OFFICER CELLI: That's all right.

MS. BELENKY: We just wanted to -- if you could

explain a little bit about your concern that you raised in

your testimony on one-to-one mitigation and the efficacy

of that.

MS. ANDERSON: Sure. To sort of reiterate or

clarify what was in my original testimony.

So the notion of doing sort of a one-to-one

mitigation for impacts to species to me doesn't really get

to the crux of doing full mitigation for these plants and

animals. And it's because essentially what is happening

is your -- the one-to-one mitigation ratio only really

takes into consideration the direct impacts once again to

the habitat, and doesn't consider sort of the effects of

fragmentation and other edge effects that occur when you

put in a large scale development regardless of what type

of a development it is.

And so those concerns -- those other impacts to

me are simply above and beyond the direct impacts of
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putting the project on a certain piece of land.

And so to me it's a continual losing -- sort of

losing situation for the plants and animals that have that

type of a ratio.

MS. BELENKY: At one-to-one?

MS. ANDERSON: At one-to-one or below.

MS. BELENKY: Do you have a suggestion of what

would be a minimum?

MS. ANDERSON: I would prefer to see two-to-one.

MS. BELENKY: Thank you.

HEARING OFFICER CELLI: Anything further on

direct?

MS. BELENKY: (Shakes head.)

HEARING OFFICER CELLI: Ms. Belenky?

MS. BELENKY: No, not at this time.

HEARING OFFICER CELLI: Thank you.

Mr. Galati, cross.

MR. GALATI: No cross-examination.

HEARING OFFICER CELLI: Staff, cross.

STAFF COUNSEL HOLMES: No cross-examination.

HEARING OFFICER CELLI: Ms. Koss for CURE.

MS. KOSS: No, thank you.

HEARING OFFICER CELLI: Mrs. Silver.

MR. SILVER: No.

HEARING OFFICER CELLI: Thank you.
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What that, Ms. Anderson, you're excused. Thank

you for your testimony.

MS. ANDERSON: Thank you.

Do you have any other witnesses, Ms. Belenky?

MS. BELENKY: Not on biology.

HEARING OFFICER CELLI: Okay. Thank you.

Then we're down to you, Mr. Silver. Do you have

any witnesses on biology?

MR. SILVER: No, Mr. Budlong has not -- no.

HEARING OFFICER CELLI: Okay. Thank you very

much.

Well, then we're left, is there any rebuttal

evidence?

MR. GALATI: Yes. I'd like to call Dr. Alice

Karl for rebuttal. About ten minutes.

HEARING OFFICER CELLI: Okay. Dr. Karl, if you

want to come up. You could probably just go to the podium

here if we're just for ten minutes, if it's more --

MR. GALATI: Well, we could a room -- we can make

a seat.

HEARING OFFICER CELLI: Dr. Karl, you're still

under oath.

DR. KARL: Yes, sir.

HEARING OFFICER CELLI: Thank you.

Please proceed, Mr. Galati.
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DIRECT EXAMINATION

BY MR. GALATI:

Okay. Dr. Karl, did you hear the testimony of

Mr. Cashen?

DR. KARL: Yes, I did.

MR. GALATI: I want to walk you through a couple

of new issues that you haven't been able to respond to.

The first is the Gila Woodpecker, very specifically

talking about the absence of surveys.

Would you like to comment on that.

DR. KARL: Right. As I said previously, we did

not do avian point count survey in the wash that is

labeled as wash 24 and 26 or in the -- or wash 31, which

is the borrow pit, because the routes in 2009 were

uncertain. And so we only needed avian point counts on

the 4650-foot right of way.

But we did do -- between 2009 and 2010 we did

look at six alternative routes -- linear routes, one of

which went straight through the wash, right next to the

wash and included the wash.

These route alternatives we surveyed at 420 feet

wide a 100 percent. Plus there's some influence transects

on each side.

So we were in that wash quite a bit. And so we

did very intensive surveys in and around that wash.
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And regarding Mr. Cashen's allegation that we

actually did surveys in 2009 through the borrow pit, no,

that's not correct. We actually did them in fall of 2009

and past the point at which there would have been breeding

for Gila Woodpeckers. We submitted that information I

think May 28th with the fall 2009-2010 report. And so you

were incorrect in stating that we did those surveys across

the borrow pit in 2009 at any time when we could actually

survey for either Couch's Spadefoot or Gila Woodpeckers.

MR. GALATI: Let's move to the Mojave Fringe-toed

Lizard.

DR. KARL: Oh, and, Mr. Cashen, can you please --

if you would please read --

HEARING OFFICER CELLI: Excuse me, Dr. Karl.

This is testimony. So the way this works is that you're

attorney asks the questions. You answer his questions.

And you're answering it to the Committee. This isn't a

conversation between you and any other parties. Okay?

DR. KARL: Okay.

HEARING OFFICER CELLI: I just wanted to be clear

about that.

Go ahead, Mr. Galati.

DR. KARL: Yeah, go ahead.

MR. GALATI: With respect to the Mojave

Fringe-toed Lizard you heard some criticism of the
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temperatures and also you heard some criticism of the

percentage of coverage of the surveys. Could you please

address those for the Committee.

DR. KARL: Yes, the temperatures are reported in

the submittal that was sent yesterday.

MR. GALATI: Exhibit -- which one, Bob?

DR. KARL: Exhibit 67. The ground temperatures

that were reported during which we did the surveys ranged

between 14 degrees and 49 degrees. In Cable and Heaton

under Table 14, which is the paper to which Mr. Cashen

refers, the ground temperature for surveying is identified

as 36.7 to 39.3. We're smack in there.

As far as sampling in the 151 acres, the samples

that we did in that were -- and the reason why we didn't

see the same sign in two years is because we were

sampling -- in 2009 we were sampling using 30-foot-wide

buffer transects for the plant site, and in 2010 we were

sampling for the linear. So we didn't actually walk over

the same ground, which is why we didn't see the exact same

sign.

But sampling is a perfectly good method for

surveying in large areas. And doing 42 percent of the

area including having surveys specifically in that 151

feet is perfectly acceptable.

MR. GALATI: When you did the surveys on this 151
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acres or this sand shadow area, was that also at the same

time that you were doing surveys for Mojave Fringe-toed

Lizard elsewhere on the site?

DR. KARL: Yes. And, in fact, in the submittal

64 -- 67 -- did you say it was 67? -- 66, sorry, on the

temperature data, we actually identified that we did

find -- on each day whether or not we found Mojave

Fringe-toed Lizard, and if we also found them on the 151

acres.

MR. GALATI: With respect to Couch's Spadefoot

Toad, did you find any specific evidence of actual

breeding for the Couch's Spadefoot Toad.

DR. KARL: No, we haven't been able to do our

surveys during a time when Couch's would have been

breeding, which is summer; which is why we plan to do them

this summer. Although we did identify in 2010 surveys -

it's in the 2010 report - and also during the 2009 -- fall

2009 survey, we did identify that there was breeding

habitat -- potential breeding habitat on the project in

the borrow pit. It's on page 17 of that report. And --

HEARING OFFICER CELLI: I'm sorry. Page 17 of

which exhibit?

DR. KARL: Of Exhibit 56.

HEARING OFFICER CELLI: Thank you.

DR. KARL: And we identified a potential breeding
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site. We also identified some other potential areas that

might hold water, but we aren't sure. We'll look at them

this summer.

MR. GALATI: No further questions.

That ends our rebuttal.

HEARING OFFICER CELLI: Thank you.

Cross. Staff.

STAFF COUNSEL HOLMES: None.

HEARING OFFICER CELLI: Cross. Cure.

MS. KOSS: Yes, please.

HEARING OFFICER CELLI: You need to pull your

mike.

MS. KOSS: Sorry.

CROSS-EXAMINATION

BY MS. KOSS:

Would you be willing to provide copies of your

data sheets to substantiate your claims?

DR. KARL: Yes.

MS. KOSS: Great. That would help us resolve a

lot of our concerns.

MR. GALATI: Interesting.

HEARING OFFICER CELLI: And before you comment --

MR. GALATI: The record is about to close. I'm

not going to provide any new additional information that

would allow a reopening of the record. This information
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should have been requested under discovery for all the

reasons that I objected to it earlier. We don't have a

problem providing it. CURE does not have an ability to

use it in this proceeding.

MS. KOSS: We requested in data requests your

data sheets, and you refused to provide them. We

subsequently requested them pursuant to Section 1716J of

the CEC regulations. I provided reasons why that

provision applies. I still don't have any data reports.

HEARING OFFICER CELLI: How many pages of data

reports are we talking? What are these, field notes?

MR. GALATI: Hundreds and hundreds.

HEARING OFFICER CELLI: Are we talking about

hundreds and hundreds of pages?

MR. GALATI: Yes.

HEARING OFFICER CELLI: Because this is it.

We're not reopening biology. We're about to close

biology. This is rebuttal testimony here.

MR. GALATI: This is beyond the scope of cross,

number one. Two, if they asked and we didn't provide an

adequate response during discovery, the appropriate method

was a motion to compel. And, again, there's been no claim

here, nor have we testified, that this data sheet was

relied on for purposes of providing our testimony.

HEARING OFFICER CELLI: I think it's a little
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late in the game, Ms. Koss. I don't think that it would

make a difference at this point. So I'm going to --

there's no motion per se. You just asked and she said yes

really. But it doesn't appear that you're going to get

any of these data sheets in time to do anything, because

I'm about to close the record on bio in about five

minutes. So --

MS. KOSS: Very well. The record will reflect

that the evidence doesn't exist then.

HEARING OFFICER CELLI: Well, I think the

evidence is that it exists -- let me just ask you this,

Dr. Karl: Did you use these field notes as the basis for

your subsequent reports?

DR. KARL: I did not use the field notes for my

testimony. We certainly used the field data sheets to

develop the reports.

HEARING OFFICER CELLI: Okay. So, presumably the

information from the data sheets are in the reports? And

I see nodding heads. I better here something in the

record please.

MR. GALATI: Yes.

HEARING OFFICER CELLI: Thank you.

MR. GALATI: The information has been summarized

and used to prepare the reports. These are actual field

notes if someone goes out in the field. There's going to
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be lots of them and --

HEARING OFFICER CELLI: Sort of like police notes

at the scene of a crime and then they write a police

report.

MR. GALATI: Exactly. And at that time you ask

for them during discovery, not at the time of trial.

HEARING OFFICER CELLI: It's sort of how life is.

MS. KOSS: And we did ask for them at discovery.

And I don't want to continue arguing about this.

HEARING OFFICER CELLI: Nor do I.

Discovery ended long ago. And the record is what

it is. And we probably should have had this discussion at

prehearing conference. It didn't come up. So, therefore,

it's not going to come into the record.

But you still have cross-examination. So please

continue.

MS. KOSS: No questions. Thank you.

HEARING OFFICER CELLI: Okay. Staff had no

cross?

STAFF COUNSEL HOLMES: That's correct.

HEARING OFFICER CELLI: Did CBD have any cross of

this witness?

MS. BELENKY: No, thank you.

HEARING OFFICER CELLI: On behalf of Mr. Budlong,

Mr. Silver?
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MR. SILVER: None.

HEARING OFFICER CELLI: Well, with that, then I

thank you again, Dr. Karl.

All of the evidence has been received in biology.

So the record on biology is closed.

I thank all the witnesses for coming.

We are going to go next --

STAFF COUNSEL HOLMES: Hearing Officer Celli?

HEARING OFFICER CELLI: Yes.

STAFF COUNSEL HOLMES: I think that there's one

issue that's a crossover issue between soil and water

resources and biological resources. And that has to do

with whether or not the switch to dry cooling means that

the project proponent would need to monitor for impacts --

HEARING OFFICER CELLI: Can I interrupt you for a

second.

I just had a little bit of a WebEx circumstance

raise its ugly head.

(Laughter.)

HEARING OFFICER CELLI: And I need to make sure.

Okay. So if you didn't have my undivided

attention, now you do.

Go ahead.

STAFF COUNSEL HOLMES: Staff has in its -- in

staff's testimony there's a Condition of Certification
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relating to monitoring groundwater-dependent vegetation.

And staff has indicated that that Condition of

Certification would not be needed if the project dry

cooled. I believe that either CBD or CURE objected to

that position of staff. And we need to know whether or

not we need to have witnesses available to address that

specific issue on biological resources tomorrow.

HEARING OFFICER CELLI: Why didn't we cover it

tonight?

STAFF COUNSEL HOLMES: I don't know. I mean

perhaps people could -- but I'm just saying it is a

crossover issue between -- there's several crossover

issues.

HEARING OFFICER CELLI: There's a -- correlation

between the depth of water and the ability of the roots to

reach it, if that's what we're talking about. But what

I'm trying to understand is why wasn't this biological

issue raised today and tonight?

STAFF COUNSEL HOLMES: I don't know, because --

HEARING OFFICER CELLI: You don't know?

STAFF COUNSEL HOLMES: Right. I'm just pointing

out that we need to know. We could make our witnesses

available on this issue tomorrow if there's an interest in

cross-examining them. And it's sort of a crossover issue

between water and bio. We just need to know whether or
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not we need to make them available or not.

HEARING OFFICER CELLI: Maybe it's not an issue

anymore. Let me inquire, first with CURE.

MS. KOSS: I will not have any questions on

groundwater-dependent vegetation.

HEARING OFFICER CELLI: Thank you.

And Ms. Belenky.

MS. BELENKY: No.

HEARING OFFICER CELLI: Okay. And that's why --

STAFF COUNSEL HOLMES: Thank you.

HEARING OFFICER CELLI: -- we have competent

counsel here, because they would have brought it up if

they wanted to.

So thank you. I was able to surmise that there

wasn't an issue.

Mr. Silver, did you have any issues with regard

to groundwater-dependent vegetation?

MR. SILVER: No.

HEARING OFFICER CELLI: Thank you.

Ms. Belenky.

MS. BELENKY: If I may, I do -- before you close

biology entirely, I do think there are several issues

where there is some crossover, as we discussed today, as

far as the project description, what the road would be

like, whether the road would be limited, and so forth --
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HEARING OFFICER CELLI: That's true.

MS. BELENKY: -- that do raise biological

questions.

HEARING OFFICER CELLI: And you did raise -- you

did preserve that in the record. And I think what's going

to probably end up happening is a project description,

maybe traffic - I'm not sure - but it will come up again

and we'll let you have your opportunity to inquire.

MS. BELENKY: Thank you.

HEARING OFFICER CELLI: But I think we've taken

care of the groundwater-dependent vegetation question.

And with that, we're going to close biology.

Now let's move on to hazardous materials.

MR. GALATI: Mr. Celli, I have a proposal.

HEARING OFFICER CELLI: Ah, more proposals.

Let's hear it.

MR. GALATI: There is crossover between waste and

hazardous materials --

HEARING OFFICER CELLI: Yes, there is.

MR. GALATI: -- primarily around HTF --

HEARING OFFICER CELLI: Yes.

MR. GALATI: -- and primarily around discussions

between CURE and this applicant. And those are the exact

same discussions between the same two parties in the

Beacon case.
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I would ask in the interests of saving time, that

the Committee take administrative notice of that testimony

and we focus only today on how the Genesis site is

different on those issues.

HEARING OFFICER CELLI: Well, I think that's a

fine proposal.

Can I go off the record for a moment. Just give

me a second please

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: We're back on the record.

Sorry for that brief delay. But I wanted to

brief the Committee on the general issues that were

raised.

We would of course take official notice of the

Beacon transcript as it related to transfer fluid and, you

know, the hazardous materials and waste. But, you know, I

don't know to what extent you need to rely on that

testimony. But bear in mind that I had a completely

different committee in Beacon. I know that transcript

through and through, but the rest of the Committee isn't

as intimate with it. And so with that, take official

notice, and you can do what you want with the Beacon

transcript.

MR. GALATI: Okay.

HEARING OFFICER CELLI: So applicant has burden.

EHLERT BUSINESS GROUP (916)851-5976

332

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



So with that, if you would call your first witness on --

and if you wanted to combine hazardous materials/waste

management together, I think it might be more efficient,

because it's going to be the same sort of issues. So if

you want to do this, that's fine with the Committee.

MR. GALATI: Yeah, I think that would be helpful,

if the parties don't mind.

HEARING OFFICER CELLI: Any objections, staff?

STAFF COUNSEL MAYER: No. We were going to ask

for the same thing.

HEARING OFFICER CELLI: Any objection from CURE?

MS. KOSS: No.

HEARING OFFICER CELLI: Any objection from CBD?

MS. BELENKY: No.

HEARING OFFICER CELLI: Any objection from Mr.

Budlong?

MR. SILVER: No.

HEARING OFFICER CELLI: Thank you.

Then let's proceed, Mr. Galati.

Mr. McCloud, are you going to -- step forward,

and we'll need you to be sworn.

Any other witnesses for applicant?

MR. GALATI: Yes, Mr. King, Mr. McCloud, Mr.

Foster. And for waste I believe we're also adding to that

list Ms. Forrest, Mr. Stein, and I think Mr. Tietze from
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rebuttal testimony.

HEARING OFFICER CELLI: We have one, two, three,

four -- five chairs there. So however you want to do it.

MR. GALATI: I'll just ask Mr. McCloud and Mr.

Tietze to come up and sit up there, because I don't have

very much direct testimony. You can take official notice

of that. We're going to describe where we ask for some

changes, and then we'll open it for cross.

HEARING OFFICER CELLI: Mr. Tietze, would you

follow Mr. McCloud, and let's get you sworn.

Yeah, I might as well have the whole panel sworn.

You might as well all come on down and have a seat.

I'm sorry. From my angle it looked like there

were more than five people.

Mr. Peters, please.

(Thereupon the witnesses were sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: Please be seated.

If any of you are going to answer a question,

please remember to state your name before you answer the

question. I'm going to ask that you speak right into that

microphone.

And with that, Mr. Galati, please proceed.

DIRECT EXAMINATION

EHLERT BUSINESS GROUP (916)851-5976

334

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



BY MR. GALATI:

Yes, I'll address this first to Mr. McCloud.

I guess we should go down the list here and

everybody state their name and spell it for the record,

starting with you, Mr. King.

MR. KING: Glen King G-l-e-n K-i-n-g.

MR. McCLOUD: Duane McCloud D-u-a-n-e

M-c-C-l-o-u-d.

MR. TIETZE: Michael Tietze M-i-c-h-a-e-l

T-i-e-t-z-e.

MR. FOSTER. Jared Foster J-a-r-e-d F-o-s-t-e-r.

MS. FORREST: Jinina Forrest J-i-n-i-n-a

F-o-r-r-e-s-t.

HEARING OFFICER CELLI: Mr. McCloud, did you

prepare written testimony along with this panel on

hazardous materials as part of Exhibit 60?

MR. McCLOUD: Yes, I did.

HEARING OFFICER CELLI: And do you have any

changes to that testimony today?

MR. McCLOUD: Not at this time.

MR. GALATI: And did you along with the panel

prepare testimony in waste management identified in

Exhibit 60?

MR. McCLOUD: Yes, I did.

MR. GALATI: And do you have any changes to that
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testimony today?

MR. McCLOUD: No, I do not.

MR. GALATI: Did you also help to prepare with

this panel rebuttal testimony on waste management as part

of Exhibit 63?

MR. McCLOUD: Yes, I did.

MR. GALATI: And do you have any changes to that

testimony today?

MR. McCLOUD: No, I do not.

MR. GALATI: Mr. McCloud, I'm going to ask you to

summarize for the Committee any of the points in your

rebuttal testimony regarding the use of HTF fluid that you

think are not covered in the Beacon testimony. Are there

any points you'd like to bring up to this Committee?

MR. McCLOUD: A lot of the issues in this

particular document and testimony are very similar to what

was in Beacon. There's a general discussion of handling

of HTF fluid, handling of HTF spills. A lot of this was

discussed for Beacon.

There was some additional discussion in the

rebuttal testimony based on the CURE testimony with

relationship to possible ground water impacts, which

are -- I stand with our testimony what we say here.

And then there was additional discussion in this

particular Mr. Hagemann's testimony with regard to UXO,
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which were responded to.

And the discussion of groundwater impacts --

potential groundwater impacts is different than what was

discussed for Beacon as well as the UXO discussion.

MR. GALATI: I don't have any further direct.

I'll turn this panel over for cross-examination.

HEARING OFFICER CELLI: Thank you.

Staff, cross-examination.

STAFF COUNSEL MAYER: No, thank you.

HEARING OFFICER CELLI: CURE please.

MS. KOSS: Thank you.

CROSS-EXAMINATION

BY MS. KOSS:

Shall I direct all of my questions to Mr.

McCloud? Are you the HTF witness?

MR. McCLOUD: Direct your questions to me. And

if there's someone more appropriate, I will pass it on.

MS. KOSS: Thank you.

Mr. McCloud, what is the reasonably foreseeable

maximum HTF spill volume for the Genesis project?

MR. McCLOUD: I do not have that number as it's

iterated in our testimony. We don't believe that that

specific quantity is critical, because we believe the

plans for handling the quantities of whatever that might

be would be developed as part of the details relative to
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the various plans required for operating the project.

MS. KOSS: What HTF spill volume will be

addressed by this spill prevention control and

counter-measures plan?

MR. McCLOUD: Any possible foreseeable spill that

could occur at the project will be addressed in that plan.

MS. KOSS: And what is a reasonably foreseeable

spill volume?

MR. McCLOUD: I don't have a number for that

volume.

MS. KOSS: What HTF spill volume will be

addressed by the operation of waste management plan?

MR. McCLOUD: I can't --

MR. GALATI: I'd object that this is cumulative.

He said he does not know what the volume is.

HEARING OFFICER CELLI: Overruled. It's a

different question.

You can answer.

MR. McCLOUD: I do not have a volume for that.

MS. KOSS: And what HTF spill volume will be

addressed by the hazardous materials management plan and

health and safety plan?

MR. McCLOUD: I do not have a maximum volume for

that.

MS. KOSS: Have you reviewed Exhibit 520 that was
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attached to Mr. Hagemann's testimony?

It is --

MR. GALATI: Mr. McCloud, do you need a copy of

that?

MS. KOSS: It SEGS facility reports.

MR. McCLOUD: Yes, I have.

MS. KOSS: And does Exhibit 520 show that 21,000

gallons of HTF were released in 1999 --

MR. McCLOUD: That's what it says.

MS. KOSS: -- at the SEGS facilities?

MR. McCLOUD: Yes, that is what is in that

report.

MS. KOSS: And does it indicate that 30,000

gallons were released in 2007?

MR. McCLOUD: It indicates that that was the

quantity that was spilled, yes.

MS. KOSS: Thank you.

And in your rebuttal testimony - that's Exhibit

63, page 3 - you state that the management of spilled HTF

will be governed by waste discharge requirements to be

issued by the regional water quality control board; is

that correct?

MR. McCLOUD: Yes, that's correct.

MS. KOSS: Has the water quality control board

reviewed the report of waste discharge?
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MR. McCLOUD: I'm going to ask Mike Tietze to

answer that.

MR. TIETZE: Yes, that's correct. This is

Michael Tietze. They have received it and reviewed it.

MS. KOSS: And do you have documentation of their

review?

MR. TIETZE: Yes, we do.

MS. KOSS: And can you point me to somewhere in

the record where that is?

MR. TIETZE: They authored the appendices to the

Condition of Certification for waste discharge

requirements. So I can't recall exactly what Condition of

Certification number that is.

And we have Email correspondence with them that

their response would be forthcoming and provided to the

CEC.

MS. KOSS: Has that response been provided?

MR. TIETZE: So they provided a response to the

CEC, which the CEC included as an appendix to the

Condition of Certification.

MS. KOSS: I see. Thank you.

HEARING OFFICER CELLI: And can I ask for the

record who "they" are, just to be clear, that you're

referring to. Who provided that?

MR. TIETZE: The California Regional Water
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Quality Control Board, Colorado Basin Region.

HEARING OFFICER CELLI: Thank you.

MR. GALATI: Just One other further

clarification. Are you talking about the Staff

Assessment, Mr. Tietze? Just so that we can identify

the --

MR. TIETZE: Yeah, I'm talking about the Revised

Staff Assessment, and it was appendices A, B, and C to the

Soil and Water section.

MS. KOSS: Okay. In your rebuttal testimony,

Exhibit 63, page 3, you state that HTF contaminated soil

will not be place in the land treatment unit until it has

been characterized as nonhazardous; is that correct?

MR. TIETZE: Yes, that's correct.

MS. KOSS: Where will the staging area be

located?

MR. TIETZE: The staging area will be located

immediately adjacent to the land treatment unit.

MS. KOSS: Can you point me to a place in the

record where it states that it will be immediately

adjacent to the land treatment unit?

MR. TIETZE: The report of waste discharge

describes where it will be. It may say that it will be in

the land treatment unit; but as such, it will be a staging

area that will not be used for land treatment but for
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staging. So for all intents and purposes, it will be

located within the same bermed outline and prepared area

that the treatment will take place in. But it will be a

separate area that is set aside from land treatment.

MS. KOSS: So the record reflects that the

staging area will be in the land treatment unit?

MR. TIETZE: It is an integral part of that unit,

yes.

MS. KOSS: Thank you.

What is the concentration of HTF in the soil that

would define soils as hazardous?

MR. TIETZE: That will be determined based on

analysis once the waste is characterized. At other sites

the concentration that has been found or assumed to be

hazardous is greater than 10,000 parts per million. But

that is a site-specific interpretation. And that will be

verified for this site and the waste will be characterized

and handled appropriately.

MS. KOSS: But just so it's clear, at this point

we don't know what will be classified as hazardous?

MR. TIETZE: We have reason to believe what the

concentration will be approximately. And that will be

verified by site-specific tests.

MS. KOSS: Thank you.

After a spill at SEGS, are contaminated soils
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tested for HTF content before they are moved to the bio --

the mediation facility or land treatment unit, however you

want to call it?

MR. GALATI: Objection. Relevance as to the

handling at SEGS.

HEARING OFFICER CELLI: Actually, it's relevant

because it's the only record we have of a lot of history

with HTF handling. And so I'm going to overrule the

objection.

Do you need the question asked again?

MR. McCLOUD: Yes, could you ask the question

again?

MS. KOSS: Of course. When there's a spill at

SEGS, are contaminated soils tested for HTF content or

concentration before they are moved to the land treatment

unit?

MR. KING: This is Glen King.

The soils are moved to a staging area where

they're tested.

MS. KOSS: Where is that staging area located?

MR. KING: Adjacent to the land treatment unit.

MS. KOSS: Is it adjacent to the land treatment

unit or, as in this case, in the land treatment unit?

MR. KING: Well, it's a slightly different design

as permitted by law. But it's adjacent to the land
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treatment unit.

MS. KOSS: Okay. Thank you.

Have soils been placed in the bioremediation

facility or land treatment unit at SEGS with HTF

concentrations exceeding 10,000 milligrams per kilogram?

MR. KING: No, they have not.

MS. KOSS: Have you reviewed Mr. Hagemann's

testimony and exhibits, specifically Exhibit 520? And I

can provide you with that. That's the same exhibit that

Mr. McCloud referred to previously.

MR. KING: Yes, I have.

MS. KOSS: Can you please refer to the June 27th,

2007, first semester bioremediation monitoring report for

SEGS 3 through 7 facilities. That is a few pages in.

MR. KING: Report dated 10 January of 2008.

MS. KOSS: Yes.

On page -- my apologies, just one moment --

three. There's a Table 2.

Can you please read the quantities of each of the

following:

Biphenyl and -- I'm going to destroy this --

oxybisbenzene, that were found in the land treatment unit

on March 8th 2007.

MR. KING: Which sample are you referring to?

MS. KOSS: The first sample listed.
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MR. KING: The LF-1 sample identification?

MS. KOSS: Yes.

HEARING OFFICER CELLI: I'm going to ask, Mr.

King, that you speak right into your microphone, because

you're not coming out much.

MR. KING: Okay.

HEARING OFFICER CELLI: Pull it towards you.

MR. KING: The LF-1 sample shows milligrams per

kilogram of biphenyl at 7,900 and oxybisbenzene at 8,200.

MS. KOSS: And when these constituents are added

together, do they equal 16,100 milligrams per kilogram?

MR. KING: You can't add the two ingredients

together. That's an improper calculation to make.

MS. KOSS: Why is that?

MR. KING: Well, they're separate components.

You're measuring two different items. They don't

cumulatively add together.

MS. KOSS: What are the components of HTF?

MR. KING: Biphenyl and oxybisbenzene.

MS. KOSS: Thank you.

How will liquid wastes be handled at the project?

Sorry. Let me clarify.

MR. McCLOUD: At the Genesis --

HEARING OFFICER CELLI: Yeah. So this is on --

we're talking about the Genesis Project?

EHLERT BUSINESS GROUP (916)851-5976

345

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



MS. KOSS: I apologize. Moving to the Genesis

Project.

And by liquid wastes, I mean HTF.

HEARING OFFICER CELLI: And whoever's going to

answer this question, please speak right into your

microphone. Project.

MR. McCLOUD: I'm going to ask for more

specific-ness in the question, because that's a very broad

question.

MS. KOSS: What free-standing HTF -- clarify it.

When there is a spill there will be liquid HTF or

free-standing HTF. And I'm just trying to figure out what

happens once that spill occurs and that free-standing HTF

is sitting there? What's the next step?

MR. McCLOUD: Okay. Again, I will reiterate what

was discussed at Beacon. It was not part of this record.

Any recoverable fluid that's not contaminated,

free-standing fluid, would be returned to process in order

to minimize waste that was produced by the spill.

MS. KOSS: It will be recycled then?

MR. McCLOUD: It will be recycled.

MS. KOSS: What permits from Riverside County or

the State of California will be required to handle

free-standing or liquid HTF?

MR. TIETZE: Well, first, as we had mentioned
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previously, that there's a whole slew of reports and plans

that will be prepared to fulfill various different

regulatory and permitting requirements.

For handling free-standing liquid HTF, if it's a

waste, there will be a hazardous waste permit and a

generator identification number that will be obtained by

the site.

MS. KOSS: Thank you.

MR. TIETZE: This was Michael Tietze talking.

HEARING OFFICER CELLI: Thank you for doing that.

MS. KOSS: How quickly do piles of free-standing

HTF cool?

MR. KING: What would you call a pile? Liquid

does not normally pile.

MS. KOSS: Okay. A puddle.

(Laughter.)

MR. KING: Cooled from what temperature to what

temperature are you talking about?

MS. KOSS: From the temperature at which it

spills to a cooler temperature.

MR. KING: Well, they start to cool immediately.

If you have a spill, it cools as soon as it started to be

released.

MS. KOSS: And if the workers were to handle it,

obviously it would have to be cooled to a temperature that
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wouldn't be harmful to the workers. How quickly would it

take for the HTF to cool from spill temperature to

handling temperature?

MR. TIETZE: If you're talking from operating

temperature to the safe temperature, almost immediately.

MS. KOSS: Can you point me to any evidence that

supports that?

MR. KING: I can't point you to evidence. I can

speak from personal experience.

MS. KOSS: Did you provide any test results for

benzene and the degradation product of HTF using

appropriate analytical methodologies such as EPA method

8260?

MR. GALATI: That's a pretty compound question.

You want to just ask first if he did any and then you can

ask the method.

MR. KING: At what point in time? I mean --

HEARING OFFICER CELLI: Mr. King, I'm going to

ask you to keep -- this is Ken Celli up here. Maybe if

you took your mike and scooted it towards Ms. Koss.

Because when you turn away to look at her --

MS. KOSS: Let me just shorten that question up

quickly.

Did you provide test results for benzene and the

degradation product of HTF using EPA method 8260?
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MR. KING: There were tests for benzene using

various test methods in the nineties when we were working

on making waste -- profiling for limitations for the

product -- or for the waste.

MS. KOSS: Using EPA method 8260?

MR. KING: I believe so. I'd have to go look at

the analytical myself. I can't remember. There were

several test methods used. I believe that was one of them

that was used.

MR. GALATI: Mr. Celli, I again have to object on

relevance. And maybe through an offer of proof from

counsel, I could see why whether Mr. King working through

SEGS had done a particular test. I don't see how it's

relevant to the Genesis Project. Maybe with an offer of

proof, I could see that.

HEARING OFFICER CELLI: I don't think we need an

offer of proof, because what we're looking at is the

testing of soils. We're talking about waste at this

point, not hazardous materials. So in the waste context,

how the characterization of material is done is relevant.

So I would overrule the objection.

MS. KOSS: So nothing in the record shows that

soil or groundwater has ever been sampled for the presence

of benzene using EPA method 8260, correct?

MR. KING: There were methods used back in the
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nineties to test the presence of that, and it was found to

be not present.

HEARING OFFICER CELLI: Would you say that again

into the microphone.

MR. KING: There were tests performed in the

nineties -- quite a few different tests were done, and it

was found to not be present.

MS. KOSS: But you don't recall if that specific

EPA method was used? I just want to clarify that.

MR. KING: I can't remember the exact method that

they used, no.

MS. KOSS: Thank you.

I want to move to the UXO issue now. So I'm not

sure who would testify to that.

I'll just address Mr. McCloud and he can...

Were you able to review the maps that Mr.

Hagemann referred to in his testimony? That's exhibit 521

and 522. They refer to a gunnery range and the

headquarters of the Army Ground Forces.

MR. McCLOUD: Yes, I was.

MS. KOSS: Would you say that these features are

in the vicinity of the project area?

MR. McCLOUD: I would say that the specified

features are in the general project area, yes.

MS. KOSS: And your Phase 1 consultant
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recommended that stand-alone UXO survey because of the use

of the project site for military maneuvers; is that

correct?

MR. McCLOUD: The Phase 1 suggested we consider

it, yes.

MS. KOSS: Have you conducted a stand-alone UXO

survey?

MR. McCLOUD: No, we have not.

MS. KOSS: Do you intend to conduct a stand-alone

UXO survey?

MR. McCLOUD: At this point in time, we are

not -- at this point in time, we do not intend to do so.

And --

MS. KOSS: Thank you.

I have no further questions.

HEARING OFFICER CELLI: I just wanted to ask

whether there was anything you were going to say. So you

can finish your answer if you wanted.

MR. McCLOUD: No, that's fine.

HEARING OFFICER CELLI: Okay. Thank you.

Nothing further from CURE.

We're on to Ms. Belenky, CBD. Any

cross-examination?

MS. BELENKY: No questions at this time.

HEARING OFFICER CELLI: Mr. Silver.
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MR. SILVER: No.

HEARING OFFICER CELLI: Any redirect?

MR. GALATI: No redirect.

HEARING OFFICER CELLI: Okay. Before we move on

let me just ask the Committee if there's any questions

regarding hazardous materials or waste from this body?

I have a question. I wonder if anyone can tell

me how many gallons are in a cubic yard?

(Laughter.)

HEARING OFFICER CELLI: I didn't mean to throw

anybody.

PRESIDING MEMBER BOYD: Over here to the far

right.

HEARING OFFICER CELLI: Mr. Hagemann, how many

gallons?

MR. HAGEMANN: 7.48 per cubic foot.

MR. McCLOUD: Multiply that times 27.

HEARING OFFICER CELLI: Because --

(Laughter.)

HEARING OFFICER CELLI: Okay. So cubic yards you

think is about 200.

MR. TIETZE: Roughly, yeah.

And for the record, it's 7.48 times 27. It's too

late in the day.

HEARING OFFICER CELLI: Okay. That's fine. I
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just needed a ballpark number.

I have no further questions.

And so with that, did you intend, Mr. Galati, to

release your witnesses at this time or did you want them

to stick around in case you need rebuttal?

MR. GALATI: No, I think I can release everybody

but probably Glen and Mike and Duane. So --

(Laughter.)

MR. GALATI: Jinina and Jared, you are free to

leave to this row.

(Laughter.)

HEARING OFFICER CELLI: There you go.

So with that, then we are moving on to staff's

witness -- no. Staff, do you have a panel?

STAFF COUNSEL MAYER: Yes, we do.

HEARING OFFICER CELLI: Okay. This is on both

matters, hazardous material and waste management.

STAFF COUNSEL MAYER: Assuming that Mr. Thurber

is still on the phone, we have a panel of two.

MR. THURBER: I am on the phone. This is James

Thurber.

STAFF COUNSEL MAYER: Thank you for your

patience.

HEARING OFFICER CELLI: Are you the only witness

for staff?
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DR. GREENBERG: There's one on the phone.

HEARING OFFICER CELLI: Okay.

DR. GREENBERG: I'm just standing and waiting.

HEARING OFFICER CELLI: Okay. So let's have the

witness sworn, Mr. Peters.

(Thereupon Alvin Greenberg was sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: One moment. I've got to

get to back into -- there it is.

Okay. And now we have -- was Mr. Thurber also

sworn in?

Okay. I need you to go on the microphone please

and swear in Mr. Thurber, Mr. Peters.

(Thereupon James Thurber was sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

Whereupon,

ALVIN GREENBERG and JAMES THURBER

were called as witnesses herein, and after first

having been duly sworn, were examined and

testified as follows:

HEARING OFFICER CELLI: Please state your name

and spell it for the record, Dr. Greenberg.

DR. GREENBERG: Alvin Greenberg A-l-v-i-n, last
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name G-r-e-e-n-b-e-r-g.

HEARING OFFICER CELLI: Thank you.

Ms. Mayer, direct.

DIRECT EXAMINATION

BY STAFF COUNSEL MAYER:

Thank you.

For the record, both witness statements or

qualifications are included in the Revised Staff

Assessments, Exhibit 400.

Dr. Greenberg, is the Hazardous Material section

of the Revised Staff Assessment your testimony?

DR. GREENBERG: Yes, it is.

STAFF COUNSEL MAYER: And are there any changes

or corrections to your testimony today?

DR. GREENBERG: No.

STAFF COUNSEL MAYER: And could you summarize

your testimony please.

DR. GREENBERG: Ever so briefly.

(Laughter.)

DR. GREENBERG: It is well known that every

powerplant has to use some hazardous materials, whether it

be a thermal solar powerplant, whether it be a

natural-gas-fired powerplant. The question is not that

hazardous materials would be used, but rather how they are

used, how they are stored, how they are handled, and how
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they are transported.

I reviewed and evaluated the Genesis Solar Power

Station Powerplant Project. And I have determined that

the hazardous materials can be used in a manner and can be

transported in a manner and stored in a manner that would

result in a less than significant impact if the proposed

Conditions of Certification in the Staff Assessment are

indeed adopted.

STAFF COUNSEL MAYER: Okay. Mr. Thurber, is the

Waste Management section of the Revised Staff Assessment

your testimony?

MR. THURBER: Yes, it was.

STAFF COUNSEL MAYER: And is the Waste Management

section of staff rebuttal, Exhibit 402, also your

testimony?

MR. THURBER: Are there any changes or

corrections to your testimony today?

MR. THURBER: No, there are no changes.

STAFF COUNSEL MAYER: Would you please summarize

for the Committee your testimony, sir.

MR. THURBER: The Waste Management section -- can

everyone hear very well?

HEARING OFFICER CELLI: Yes, thank you.

MR. THURBER: The Waste Management section

addresses any waste stream that would occur with the
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project through construction and operation. Some of those

waste streams of course would be construction debris. It

could be as potentially insignificant as office waste-type

streams, fluorescent light bulbs. And of course more

significant issues such as HTF and indeed when it hits the

ground as it spills.

We've generated many conditions. And indeed if

those conditions are adopted, this project could function

with no significant impacts in the category of waste

management.

STAFF COUNSEL MAYER: And, Mr. Thurber, you're

confident that the plans will adequately handle

emergencies that may come up?

MR. THURBER: I am. And I'll just quickly add

that there is indeed something -- excuse me -- a condition

of Waste-9 to prepare an operations waste management plan.

I anticipate that will be no small document, and

potentially would be what we refer to as a living

document, something that's going to incorporate comments

perhaps made today.

STAFF COUNSEL MAYER: All right. And, Dr.

Greenberg, I'd like to ask you the same question.

Are you confident that procedures we have in

place will address spills to your satisfaction?

DR. GREENBERG: Yes. I think it would probably
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behoove me to explain that a hazardous material is

different from a hazardous waste, and there are some

crossover areas here. But, nevertheless, a hazardous

material is something that is proposed -- it's a chemical.

It's proposed to be used. It's transported. But as soon

as it hits the ground, it becomes a waste. Now, it could

be recovered and reused again. But then it goes into the

area of waste management.

Now, we also have the issue as a cross-issue of

worker safety, I authored the Worker Safety and Fire

Protection section of the Staff Assessment. So if it

comes to an issue of whether it's a hazardous materials

matter or a worker safety matter or a waste management

matter, I think between Mr. Thurber and myself we'll be

able to handle your questions.

One of the things that I want to emphasize in

hazardous materials management, that we do look at both

engineering controls, because that is really the first

line of assurance that a hazardous material will not

accidentally be released into the environment and

therefore pose a risk either to the workers, the off-site

public, or to the environment -- so engineering controls.

There's also administrative controls. Then there's also

secondary containment and then there's spill response.

All of that is explained in either the Hazardous
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Materials section or the Worker Safety and Fire Protection

section. Spill responses is in there as well.

And I want to assure you that the engineering

controls, the administrative controls, and the spill

response controls are adequate to ensure a less than

significant risk to workers, the public, or the

environment.

STAFF COUNSEL MAYER: And, Mr. Thurber, I think

this question is best directed to you. We had some

difference of opinion about how much benzene might be

involved in a spill. Can you discuss that.

MR. THURBER: Well, I'm not an HTF expert. You

know, I have to knowledge that what I understand about HTF

has come from the applicant's documents.

And the benzene components are indeed there. And

perhaps Alvin can really address how those might impact

worker safety and so on. But that would be -- you know, I

have limited knowledge of --

STAFF COUNSEL MAYER: Okay.

MR. THURBER: -- benzene component.

STAFF COUNSEL MAYER: All right. Thank you.

Nothing further.

HEARING OFFICER CELLI: Applicant,

cross-examination please.

CROSS-EXAMINATION
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BY MR. GALATI:

MR. GALATI: Yes. And I'm going to probably mess

the name. Is It Mr. Thurber?

MR. THURBER: That's very good, yes.

MR. GALATI: Okay. Thank you.

This is Scott Galati with the applicant.

In your rebuttal testimony you made some changes

to Conditions of Certification I think to accommodate

largely the applicant. Are you familiar with those?

MR. THURBER: I am. I may not have them all

right in front of me at the point, but --

MR. GALATI: Would it be fair to say that the

only disagreement between the applicant and staff at this

time is Condition of Certification Waste-8, which provides

50 percent recycling construction and demolition waste?

MR. THURBER: I believe that is fair to say.

MR. GALATI: Okay. Dr. Greenberg, I want to

refer you to applicant's opening testimony for hazardous

materials, page 2 and 3.

Oh, here it is.

DR. GREENBERG: Mr. Galati, excuse me. We're

getting that up right now.

MR. GALATI: Okay. I apologize. It is --

HEARING OFFICER CELLI: While they're looking at

it, can I ask you a question, Mr. Galati?

EHLERT BUSINESS GROUP (916)851-5976

360

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



MR. GALATI: Yeah.

HEARING OFFICER CELLI: The testimony I just

wrote down is that Waste-8 is the only disagreement with

regard to waste between staff and the applicant?

MR. GALATI: That's correct.

HEARING OFFICER CELLI: Were you going to get

into that in a little more detail?

MR. GALATI: Just -- and if the Committee would

like us to, I'm going to live on the pleadings. We wrote

it up.

HEARING OFFICER CELLI: Okay. Enough said.

Thank you.

MR. GALATI: Maybe it's living in my household.

You get along much better if you stop talking.

(Laughter.)

STAFF COUNSEL MAYER: Sorry. Which page?

MR. GALATI: Page two -- bottom of page 2 and top

of page 3.

DR. GREENBERG: You're talking about hazardous

materials?

MR. GALATI: Correct. Specifically Condition of

Certification Haz-6. This is our revised opening

testimony, Exhibit 60.

DR. GREENBERG: I'm sorry. I'm having a hard

time finding it.
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MR. GALATI: I can give you my copy. Hang on.

DR. GREENBERG: We do have -- I have Haz-6 in

front of me. So you go ahead and ask the question. It

has to do with security.

Thank you, sir.

MR. GALATI: I just wanted to ask you if you had

reviewed the change that the applicant requested and

whether that was acceptable to you?

DR. GREENBERG: Thank you for refreshing my

memory. I'm going to rely on Commissioner Boyd's

statement that the staff has got a lot of projects in

front of us and we can't remember everything -- so do you.

So thank you for refreshing my memory.

Yes, indeed, I did review that. I found your

request to be reasonable. And I concur with it -- I agree

with it.

MR. GALATI: I don't have any further questions

for the panel. Thank you.

HEARING OFFICER CELLI: Mr. Galati, does the

record reflect what the request was that Dr. Greenberg

just concurred with?

(Laughter.)

HEARING OFFICER CELLI: I've just got to know.

DR. GREENBERG: No, I think he left that part

out.
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MR. GALATI: I thought I identified it as our

requested change to Condition of Certification Haz-6, at

the bottom of page 2 and 3 of our --

HEARING OFFICER CELLI: -- Exhibit 60.

MR. GALATI: -- Exhibit 60, Hazardous Materials

section.

HEARING OFFICER CELLI: Thank you.

Sorry about that. I'm trying to track.

Okay. So any further cross from applicant?

No further cross.

We're at CURE. Any cross-examination of these

witnesses by CURE?

MS. KOSS: Yes, thank you.

CROSS-EXAMINATION

BY MS. KOSS:

Mr. Thurber, does your testimony analyze

free-standing HTF?

HEARING OFFICER CELLI: Mr. Thurber, did you hear

the question?

MR. THURBER: I did.

It does not specifically mention free-standing

pools of HTF.

MS. KOSS: Thank you.

I don't have any further questions.

HEARING OFFICER CELLI: Thank you.
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Mr. Belenky, any cross-examination of these

witnesses?

MS. BELENKY: No.

HEARING OFFICER CELLI: Mr. Silver, any

cross-examination by you or Mr. Budlong?

MR. SILVER: No.

HEARING OFFICER CELLI: Okay. And any redirect

by staff?

STAFF COUNSEL MAYER: No.

HEARING OFFICER CELLI: Thank you.

And these witnesses are excused -- I'm sorry.

PRESIDING MEMBER BOYD: I have the Commissioner

here.

Quick question, Dr. -- well, it's either Mr.

Thurber or Dr. Greenberg.

Your reference to -- your use of the word

"containment" made me think of a question that maybe I

should have asked the applicant earlier.

Do you have any estimate of the quantity of HTF

that could spill out of the system before features -- the

engineering features you reference with this stop, close

up the system such that no more would leak out? Do you

have a maximum amount or just a fixed amount of material

that could ever reach the ground?

DR. GREENBERG: Commissioner Boyd - Alvin
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Greenberg for the record - yes, I do. Based on the

experience at the other -- the existing SEGS facilities,

principally the one at Kramer Junction and at Harbor Lake,

and the loop system that is being used at these proposed

solar powerplants, I am recommending a proposed Condition

of Certification which is more of a performance standard

than a specification standard, where the applicant will

come in -- or the project owner at that point would come

in and let us know where their isolation valves will be.

And we would not allow fewer isolation valves than could

allow more than 1250 gallons of heat transfer fluid to

leak out from any continuous loop system.

So it would stop the entire amount from coming

out, which could have happened and has happened in the

past when there hasn't been additional isolation valves.

We have found out that other proposed powerplant sites, in

talking with the applicants, that that seems to be doable

where the maximum amount would be limited to 1250 gallons.

We've also determined that should that burn,

should there be a fire, and the valves are actuated either

automatically, remotely or manually, that the fire would

last about 15 minutes before burning out. That was a data

request and the response previously.

PRESIDING MEMBER BOYD: Thank you.

The reference to benzene, how quickly would that
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volatilize after it escaped?

DR. GREENBERG: The answer is, very quickly.

Yes, benzene is present in the -- as a breakdown product,

probably even in the manufacture of the heat transfer

fluid components.

It would be like the biphenyl and the diphenyl

ether do break down particularly under heat in that

enclosed environment to benzene and other breakdown

products.

We have looked at the percentage of benzene. And

even in the Public Health section of the Staff Assessment,

which I also authored, looked at the fugitive emissions of

that. Benzene is going to be one of the more volatile

components of the breakdown products. So it will

volatilize very quickly.

Nevertheless, worker safety would require the

applicant to conduct certain measurements of benzene in

the air consistent with CalOSHA regulations found in Title

8 section 5155 and also 52, I think, 18 because benzene is

a known human carcinogen.

So there are a number of LORS that would require

airborne testing when you're working around benzene to

ensure that you're below the permissible exposure limit.

PRESIDING MEMBER BOYD: Thank you.

DR. GREENBERG: Oh, and you should not have skin

EHLERT BUSINESS GROUP (916)851-5976

366

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



contact with benzene. It can be absorbed through the

skin. There is what's known as a small S notation in that

CalOSHA standard stating that the employer is required to

provide workers with proper personal protective equipment

to avoid skin exposure.

HEARING OFFICER CELLI: Anything further,

Commissioner?

PRESIDING MEMBER BOYD: No, thank you.

HEARING OFFICER CELLI: Mr. Weisenmiller?

MS. KOSS: Mr. Celli, in light of what Mr.

Greenberg just testified to, may I ask just one more

question?

HEARING OFFICER CELLI: Certainly

MS. KOSS: Thank you.

FURTHER CROSS-EXAMINATION

BY MS. KOSS:

You just testified that benzene in the air was

analyzed in the Revised Staff Assessment.

Was benzene and soil or groundwater analyzed in

the Staff Assessment?

DR. GREENBERG: Not in the Public Health or the

Haz Mat Section. And I think you understand the reason

why. Because once it hits the ground, it's a waste and it

has to be dealt with in the Waste Management section.

MS. KOSS: Mr. Thurber, did you analyze benzene
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in soil or groundwater?

MR. THURBER: I did not.

MS. KOSS: Thank you.

HEARING OFFICER CELLI: Nothing further?

I had some questions. In both Beacon and in

Genesis, there was -- and Mr. Hagemann will probably deal

with this in a moment.

But there was the question of HTF spills. You

have a spill out in the solar areas. Can it permeate the

soil to some extent? And my recollection of the testimony

was that there's a vacuum truck that comes along and sucks

up the HTF and the sand and takes it somewhere and dumps

it on some sort of plastic tarp or something like that.

MS. KOSS: Sheeting

HEARING OFFICER CELLI: Sheeting. Thank you.

And then it is characterized there at the -- and

this is not -- this is near the LTU. It's not in the LTU,

as I understand it. Adjacent to the LTU is the staging

area where it's characterized. That's where we determine

what the quantities are for purposes of the DTSC.

My question is - which I recall raised in

Beacon - is why don't they characterize it at the place of

the spill rather than digging it up, pulling it up,

bringing it over to the LTU to characterize it?

DR. GREENBERG: Well, I'm able to answer that
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question. But I'm not the author of the Waste Management

section. So let's ask Mr. Thurber, and then I'll go ahead

and answer it.

HEARING OFFICER CELLI: Mr. Thurber, please don't

ask me to ask that question again? Did you hear the

question?

MR. THURBER: I won't do that.

What I understand from the applicant and this

type of industry facility, the concept would be to not

leave that type of material on the ground just awaiting

sampling and testing. In fact, it was -- if it was

prudent to pick it up and put it on an impermeable

sheeting, we'll call it again.

HEARING OFFICER CELLI: My description was --

basically what I just laid out to you is my conceptual

understanding of that process. Do I have any holes in my

understanding of the way that the waste would -- HTF would

be treated?

MR. THURBER: I don't believe so. But I guess I

would point out, if there was a free-standing pool and it

was left there, at some point it would no longer be a

free-standing pool. So if you could recover it before

there was further penetration of the soil, then that might

be a more prudent action.

HEARING OFFICER CELLI: Thank you.
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Any further -- first of all, any redirect of

either of your witnesses?

STAFF COUNSEL MAYER: Did Dr. Greenberg also want

to answer that question? Since he said he did.

DR. GREENBERG: No, no.

STAFF COUNSEL MAYER: Thank you.

Nothing further.

HEARING OFFICER CELLI: Was there anything, since

we had subsequent questions, that the applicant -- Mr.

Galati, I'm sorry. Since we asked subsequent questions, I

just want to know if you had any further cross.

MR. GALATI: Thank you. No, I don't.

HEARING OFFICER CELLI: Or CURE. We had

subsequent questions. Any further cross?

MS. KOSS: Actually just a comment/question about

what Mr. Thurber I think just said. He mentioned the

HTF-contaminated soil being placed on sheeting and he

mentioned that it was impermeable.

FURTHER CROSS-EXAMINATION

BY MS. KOSS:

Is there anywhere in the record that says that

the surface that the HTF-contaminated soil be placed on is

impermeable or semi-impermeable?

HEARING OFFICER CELLI: Mr. Thurber.

MR. THURBER: I heard that. Not of my direct
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knowledge, I don't know where we would find that

reference.

MS. KOSS: Okay. I just want the record to

reflect that the record says plastic sheeting, not

impermeable surface.

HEARING OFFICER CELLI: And just so we're

informed, what exhibit number? What are you talking --

where does it say that?

If you don't have it, don't --

MS. KOSS: I'd have to look for it. I'm sorry.

HEARING OFFICER CELLI: Okay. That's fine. I

just -- I thought if you had it ready. That's fine.

Okay. And then, finally, Mr. Silver, did you

have any further questions of these witnesses?

MR. SILVER: No.

HEARING OFFICER CELLI: Thank you.

So with that, your witnesses can be excused, Ms.

Mayer.

So that just took care of waste management,

hazardous materials.

Are we done with worker safety as well?

STAFF COUNSEL MAYER: No.

MR. GALATI: And we have CURE's witness.

HEARING OFFICER CELLI: You're right. I'm sorry.

It's getting late.
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I'm sorry, Ms. Koss. I didn't mean to cut you

off.

MS. KOSS: What do you mean?

HEARING OFFICER CELLI: You do have an HTF

witness, right?

MS. KOSS: We do.

HEARING OFFICER CELLI: So this is your

opportunity to put on your direct testimony. And it's

your moment in the sun.

Mr. Hagemann, do you want to come on up here to

be sworn.

Do you have any other witnesses besides Mr.

Hagemann?

MS. KOSS: No.

HEARING OFFICER CELLI: Okay. Mr, Peters, if you

would please swear in Mr. Hagemann.

(Thereupon Matthew Hagemann was sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

Whereupon,

MATT HAGEMANN

was called as witness herein, and after first

having been duly sworn, were examined and

testified as follows:

HEARING OFFICER CELLI: Have a seat. State your
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name and spell it for the record.

MR. HAGEMANN: My name is Matthew Hagemann

H-a-g-e-m-a-n-n.

DIRECT EXAMINATION

BY MS. KOSS:

Mr. Hagemann, whose testimony are you sponsoring

today?

MR. HAGEMANN: My testimony based on opening

testimony with exhibits.

MS. KOSS: And do you have any changes to your

sworn testimony?

MR. HAGEMANN: No.

MS. KOSS: And are the opinions in your testimony

your own?

MR. HAGEMANN: Yes.

MS. KOSS: Can you please describe for us what

California Unions for Reliable Energy asked you to do?

MR. HAGEMANN: Yes. CURE asked me to

independently evaluate significant impacts from the

project's Waste and Hazardous Materials sections on

workers, the community, and the environment.

MS. KOSS: Thank you.

And what is your review priority or

investigation?

MR. HAGEMANN: I reviewed the Application for
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Certification. I reviewed supporting information

associated with the AFC, such as the report of waste

discharge. I reviewed the data requests and the responses

to the data requests; the Staff Assessment, the Revised

Staff Assessment; the applicant's rebuttal testimony; and

other relevant documents that have been docketed.

MS. KOSS: And after reviewing those materials

what did you do next?

MR. HAGEMANN: I conducted my own independent

investigation by reviewing data from reliable documents

and sources, including the Energy Commission's Compliance

Division and the U.S. EPA.

MS. KOSS: And did you work with anybody?

MR. HAGEMANN: I worked with a staff member in my

office.

MS. KOSS: Did you independently review all of

the information or documents in preparing your testimony?

MR. HAGEMANN: Yes.

MS. KOSS: Can you briefly please summarize your

principal findings from your investigation.

MR. HAGEMANN: Yes. One, that the documentation

that I referenced and reviewed failed to identify

reasonably foreseeable maximum spill volume of HTF. That

spills of leaky transfer fluid, Therminol VP-1, may be

much larger than estimated, resulting in significant
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unmitigated impacts to people and wildlife from potential

and -- from likely exposure to toxic levels of

contamination that would be harmful to health.

Groundwater may also be significantly impacted.

MS. KOSS: Are the plans to respond to HTF spills

adequate in the Revised Staff Assessment?

MR. HAGEMANN: No, I found them to be inadequate.

No specific provisions were articulated to respond to

spills at the point of origin and to ensure that the

spills are cleaned up, that contaminated soils would be

properly managed; and that plans for the management of

wastes may violate State law, those wastes which also may

include liquids.

MS. KOSS: Have the health effects of benzene as

a degradation product of the HTF been considered at all in

the Revised Staff Assessment from contamination of soil

and groundwater?

MR. HAGEMANN: No, they have not.

MS. KOSS: Let's move to your review of the

Hazardous Materials Conditions of Certification.

Can you please explain why based on your

understanding of the conditions they do not address your

findings and conclusions?

MR. HAGEMANN: The hazardous materials section

required six Conditions of Certification. One required

EHLERT BUSINESS GROUP (916)851-5976

375

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



the use of -- development of a hazardous materials

business plan. Another condition required that only

hazardous materials that were listed in the Revised Staff

Assessment be used. Another required a safety management

plan to be developed to address delivery and handling of

hazardous materials at the project site. And isolation

valves were required by another condition. A site

security plan was required by another, both for

construction and for commission -- commissioning, excuse

me -- and operation. The hydrogen gas storage cylinders

needed to be located, as stipulated in another condition.

And that isolation valves in pipe loops were required to

isolate HTF leaks in the pipe loops in another condition.

MS. KOSS: And can you explain why those

conditions do not satisfy your findings?

MR. HAGEMANN: Because I don't think that LORS

are achieved -- or compliance is achieved with LORS for

the handling and transport disposal of what would be

likely a non-RCRA hazardous waste, as we've seen at the

SEGS facilities, and the staging of the HTF contaminated

soils.

MS. KOSS: And do the conditions address

reasonably foreseeable significant impacts to workers, the

public, and the environment from HTF spills at their point

of origin?
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MR. HAGEMANN: No.

MS. KOSS: Do they address reasonably foreseeable

significant impacts to workers, the public, and the

environment from hazardous waste stored in unlined

treatment unit?

MR. HAGEMANN: No.

MS. KOSS: How about the transportation of

hazardous wastes?

MR. HAGEMANN: No.

MS. KOSS: How about off-site consequences?

MR. HAGEMANN: No.

MS. KOSS: How about soil and groundwater

contamination?

MR. HAGEMANN: No.

MS. KOSS: Have you reviewed the Revised Staff

Assessment's Waste Management Conditions of Certification?

MR. HAGEMANN: I have.

MS. KOSS: And do they address your concerns? Do

they satisfy your concerns? I don't think we need to go

through their conditions.

MR. HAGEMANN: No, they did not.

MS. KOSS: Can you please explain why?

MR. HAGEMANN: The relevant condition to HTF,

Waste-10, simply requires an assessment to determine if

HTF contaminated soil is hazardous. The conditions do not

EHLERT BUSINESS GROUP (916)851-5976

377

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



ensure compliance with LORS for handling and treatment

and -- excuse me -- handling, transport, and disposal of

the non-RCRA hazardous waste or staging of

HTF-contaminated soils.

MS. KOSS: Thank you.

Does the hazardous waste conditions address HTF

spills at their point of origin?

MR. HAGEMANN: No.

MS. KOSS: And this brings me to Mr. Celli's line

of questioning actually previously.

Can you please explain why spills must be

addressed at their point of origin?

MR. HAGEMANN: The spills at the point of origin

should be assessed to ensure that the waste is properly

removed from the facility and disposed. Intermediate

staging may not be appropriate if the wastes are greater

than 10,000 milligrams per kilogram, or thereabouts, based

on our experience from other facilities. And it's not

appropriate if they contain liquid wastes.

MS. KOSS: Thank you.

Do waste management conditions address --

adequately address soil and groundwater contamination from

HTF?

MR. HAGEMANN: No.

MS. KOSS: Thank you.
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Moving to staff's and applicant's rebuttal

testimony.

Have you reviewed staff's rebuttal testimony?

MR. HAGEMANN: Yes.

MS. KOSS: And does staff address the issues you

raised in your testimony?

MR. HAGEMANN: No.

MS. KOSS: Did they respond at all to your

testimony?

MR. HAGEMANN: No.

MS. KOSS: Have you reviewed the applicant's

rebuttal testimony?

MR. HAGEMANN: Yes.

MS. KOSS: And can you summarize any points you

have regarding the applicant's rebuttal testimony?

MR. HAGEMANN: Yes. I would summarize the

rebuttal testimony as follows: The applicant's testimony

acknowledges the potential for a large spill of HTF.

However, they don't quantify the magnitude of that spill.

The applicant testifies its plans will be sufficient to

mitigate the HTF spills which may result from a release of

hazardous waste. But do not define the concentration at

which point the soil would be considered to be hazardous.

The applicant states Waste Discharge Requirements

will be issued by the regional water quality control
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board. But I've seen no documentation that would indicate

that they will, given their priorities.

The applicant testifies that benzene would not be

generated in any significant amount during a spill

situation, without providing any reference materials, any

testing data and analytical information to substantiate

that claim, especially with the use of an appropriate

method, EPA 8260.

The applicant testimony states that benzene is

not expected to accumulate in groundwater above trace

concentrations, without quantifying what those trace

concentrations would be.

The applicant states that staging plans for HTF

are operational details. And I would disagree that they

are.

The testimony of the applicant states that

methods other than the one in the Revised Staff Assessment

may be appropriate to select for the characterization of

HTF contaminated soils.

The applicant testifies that benzene would not be

generated in any significant amount during a spill

situation, without providing any reference material to

substantiate that claim.

The applicant states that plans for staging HTF

spills are details, as I said, and that they will be dealt
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with as plans are developed.

And then, finally, the applicant states that a

separate UXO survey, unexploded ordinance survey, is not

necessary despite the recommendations to conduct such a

survey by the Phase 1 author. And given the intensity of

military activities during Word War II which they document

and we substantiate with some additional reference

materials.

MS. KOSS: Thank you.

No more direct.

HEARING OFFICER CELLI: Thank you.

Applicant, cross-examination please.

Oh, wait. Before we do, let's go off the record

for a moment.

I'm sorry. What we would like to do at this time

is take a 10-minute break.

It's 8:30. Can everyone please be back and ready

to go at 8:40 so that we can hopefully plow through and be

done at a reasonable hour.

Thank you.

MS. KOSS: Do you think we'll finish at 10?

HEARING OFFICER CELLI: It depends on how

productive we are. We may have to go past 10 in order to

get enough done for the day. So I don't know.

MS. KOSS: Well, if we go past 10, I need a
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longer break now.

HEARING OFFICER CELLI: Okay. We'll take a

20-minute break.

We're going to take a 20-minute break. If

everybody could be back -- try to shoot to be back at a

quarter to 9. But certainly at 10 minutes to 9 we will

resume.

Thank you.

(Thereupon a recess was taken.)

HEARING OFFICER CELLI: Okay, ladies and

gentlemen. We are going to go back on the record. It's

now 5 to 9. We are going to finish up -- have you

finished your direct?

MS. KOSS: Yes.

HEARING OFFICER CELLI: Okay. So we're about to

start doing the cross on Mr. Hagemann, after which we will

do visual resources tonight. As far as I know, there's

applicant and staff and Mr. Budlong -- no, wait a minute.

Mr. Silver isn't here.

Is Mr. Silver -- if you wouldn't mind, Ms.

Jennings.

Thank you.

So we're going to -- I'm afraid we're going to go

off the record again. And then I'll tell you when we go

back on, Mr. Peters. Sorry about that.
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We need all the parties present before we can

proceed.

But what I wanted to do was get to visual

resources and land by tonight. Is that reasonable? Can I

just see nodding heads and shaking heads.

MR. GALATI: And I have a proposal.

(Laughter.)

HEARING OFFICER CELLI: You have another

proposal.

Well, he's been batting about a thousand.

MR. GALATI: I believe the issues from our

perspective with visual and land use are the same and the

same panel for me. And I suggest we do them together.

STAFF COUNSEL MAYER: Likewise, staff would also

have the same plan.

HEARING OFFICER CELLI: Excellent.

MR. GALATI: I just get all my proposals before

staff does.

(Laughter.)

STAFF COUNSEL HOLMES: Mr. Celli, when are you

planning to do worker safety and fire protection? Because

we have a witness who is --

HEARING OFFICER CELLI: Well, we're doing that

right now. We are actually doing hazardous waste and

worker altogether.
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STAFF COUNSEL MAYER: No, not waste.

DR. GREENBERG: We do haz mat and waste together.

STAFF COUNSEL HOLMES: That's right. They've got

a whole separate set of issues. Worker safety and fire

protection.

HEARING OFFICER CELLI: Okay. So it's going to

go worker safety, visual, land was the order that we

wanted to do things in.

CURE, you only have Mr. Hagemann for waste and

haz mat and worker safety. But you have no witnesses as

to visual or land, right?

MS. KOSS: That's correct.

HEARING OFFICER CELLI: And you have no witnesses

for visual or land also, Ms. Belenky?

She's shaking her head no.

MS. BELENKY: Correct, no.

HEARING OFFICER CELLI: But I also learned now

that Mr. Budlong had some issues with visual. Do you have

any witnesses?

MR. SILVER: No, he has no witnesses. It would

be in his own testimony.

HEARING OFFICER CELLI: Which we've already

received.

MR. SILVER: It was already put into evidence.

HEARING OFFICER CELLI: Okay. Then that's great.
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So I think we can do that. I don't think I'm

pushing too hard if we get the worker safety, visual, and

land in tonight.

STAFF COUNSEL HOLMES: Does that mean our

alternative witnesses on the cumulative impacts may leave?

HEARING OFFICER CELLI: Well, what it means is

that your alternatives and your project description person

and your transmission person can leave. Your air quality

people are long gone.

Mr. Bitterer.

Mr. Hesters.

(Laughter.)

HEARING OFFICER CELLI: Well, I can't really say

anything about your cumulative impacts people unless there

are no cumulative impacts in visual and land.

STAFF COUNSEL HOLMES: Well, it was a cumulative

impact scenario I think that people had questions about.

In other words there was -- we prepared a separate section

of the Revised Staff Assessment that said here's the

projects that we're looking at in terms of cumulative

impacts. And then each individual technical area there's

analysis of it. So, for example, if there were cumulative

impacts on bio, we should have heard about them already.

My understanding was that the questions - and I can't

remember which party they were from - I think it was
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CBD - were about the cumulative impacts scenario, not

about the -- I'm getting that from a prehearing conference

statement.

But they're here.

HEARING OFFICER CELLI: Okay. Well, I just want

to make sure that -- Ms. Belenky, I guess this is to you

then. If we get through worker safety, visual and land

use tonight, would you need cumulative scenario witnesses?

MS. BELENKY: I don't think it was my prehearing

statement. The applicant --

STAFF COUNSEL HOLMES: It was the applicant in

the land-use testimony.

HEARING OFFICER CELLI: Land use? Well, maybe we

need them.

STAFF COUNSEL HOLMES: Sorry, Susan.

HEARING OFFICER CELLI: Okay. So we're still on

Mr. Hagemann here, who has just finished his direct

examination.

We're now going to do cross-examination by

applicant of Mr. Hagemann. So you may cross.

MR. GALATI: No cross.

HEARING OFFICER CELLI: Okay. Cross-examination

by staff of Mr. Hagemann.

STAFF COUNSEL MAYER: Yes, a few questions.

CROSS-EXAMINATION

EHLERT BUSINESS GROUP (916)851-5976

386

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



BY STAFF COUNSEL MAYER:

Mr. Hagemann, did you also read the Public Health

and Safety section of the Revised Staff Assessment?

MR. HAGEMANN: Yes, I did.

STAFF COUNSEL MAYER: And specifically I'm

referring to page C.5 dash -- sorry, it's late at night,

the eyes get blurry -- 18, which evaluates the cancer risk

from certain kinds of HTF spills.

MR. HAGEMANN: Yes, I'm generally familiar with

that passage.

STAFF COUNSEL MAYER: Okay. Thank you.

Did you see the staff assessed emissions of

benzene from degraded HTF from the vents and from fugitive

emissions?

MR. HAGEMANN: I did. I saw those modeling

concentrations in the risk assessment that was based upon

those values.

STAFF COUNSEL MAYER: Is it your contention that

benzene emissions from a hot HTF and from vents and from

fugitive emissions would be far less than benzene in cold

HTF on soil?

MR. HAGEMANN: I don't know. I haven't seen any

data that would indicate otherwise. Like I testified, I

see no sampling data which would allow me to make such a

conclusion.
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STAFF COUNSEL MAYER: Okay. Isn't it true that

airborne concentrations of benzene from a spill would be

far less than staff modeled in public health?

MR. HAGEMANN: I do recall reading that there

were some conservative assumptions made from modeling.

STAFF COUNSEL MAYER: Thank you, sir.

HEARING OFFICER CELLI: Anything further from

staff?

And further questions?

STAFF COUNSEL MAYER: Nothing further.

HEARING OFFICER CELLI: Thank you.

Ms. Belenky, any cross of Mr. Hagemann?

MR. HAGEMANN: No, thank you.

HEARING OFFICER CELLI: Mr. Silver, any cross?

MR. SILVER: No.

HEARING OFFICER CELLI: Any redirect?

MS. KOSS: Please.

Go ahead.

REDIRECT EXAMINATION

BY MS. KOSS:

The section that Ms. Mayer was referring to in

the Revised Staff Assessment a minute ago regarding

benzene emissions in the air, did that analysis satisfy

your investigation regarding benzene as a degradation

product of HTF in soil and groundwater?
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MR. HAGEMANN: No, it did not.

MS. KOSS: Thank you.

No more questions.

HEARING OFFICER CELLI: Recross?

MR. GALATI: No.

HEARING OFFICER CELLI: Recross, staff?

STAFF COUNSEL MAYER: No.

HEARING OFFICER CELLI: Recross, CBD?

MS. BELENKY: No.

MR. SILVER: No.

(Laughter.)

HEARING OFFICER CELLI: This witness is excused.

Thank you, Mr. Hagemann. Good to see you again.

Now we are closing the record on hazardous

materials and waste management only then, correct?

Because we have yet to -- we're going to now talk about

worker safety, followed by visual and then land.

MR. GALATI: Can't call it worker safety

witnesses.

HEARING OFFICER CELLI: Worker safety and fire?

MR. GALATI: Yes.

HEARING OFFICER CELLI: I forgot to ask the

Committee whether there were any questions on that.

Oh, I still see -- is Caryn Holmes -- Bill

Kanemoto is still on the line. Oh, no, it looks like he
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hung up.

STAFF COUNSEL HOLMES: Well, I was hoping he'd

call back in because he's a visual witness resource --

MR. KANEMOTO: I'm right here.

HEARING OFFICER CELLI: So Mr. Kanemoto is

used -- there you go.

Welcome back.

(Laughter.)

STAFF COUNSEL HOLMES: Gotcha.

MR. GALATI: Mr. Celli, everybody's been sworn in

other areas --

MR. BUSA: Actually, for the record, I have not.

HEARING OFFICER CELLI: Actually Mr. Busa then

has not been sworn in.

HEARING OFFICER CELLI: Swear in Mr. Busa.

(Thereupon Scott Busa was sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

Whereupon,

SCOTT BUSA, DUANE McCLOUD and JININA FORREST

were called as witnesses herein, and after first

having been duly sworn, were examined and

testified as follows:

HEARING OFFICER CELLI: This is applicant's

direct?
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MR. GALATI: Yes.

Will the panel starting with Mr. Busa please

state your name and spell it for the record.

MR. BUSA: This is Scott Busa S-c-o-t-t B-u-s-a.

MR. McCLOUD: Duane McCloud, D-u-a-n-e

M-c-C-l-o-u-d.

MS. FORREST: Jinina Forrest, J-i-n-i-n-a

F-o-r-r-e-s-t.

DIRECT EXAMINATION

BY MR. GALATI:

Mr. Busa, I'm going to direct the questions

towards you for the panel, and you can be the quarterback.

Mr. Busa, did you prepare along with the panel

testimony in worker safety identified in Exhibit 60?

MR. BUSA: Yes, I did.

MR. GALATI: Do you have any changes to that

testimony?

MR. BUSA: Yes, we've got several changes.

Duane, do you want to take 4 and 5 and I'll take

6, 7, 8.

MR. McCLOUD: On Worker Safety 4. In a workshop

since this testimony was filed, we have agreed to adopt

Worker Safety 4 as it's proposed by staff, which we had

previously objected to.

MR. GALATI: On Condition of Certification Worker
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Safety 5, the verification, is it your recollection that

staff agreed to this at a workshop? I'll go ahead and ask

them on cross. But is that your recollection?

MR. McCLOUD: I don't recall.

MR. GALATI: Okay. I'll ask staff.

MR. BUSA: On Worker Safety Condition 6, 7 and 8,

those deal with secondary access to the project and

funding for fire safety. I've been in discussions with

Mr. Dale Evenson from Riverside County Fire Department as

the fire marshal. He was here today to answer questions

also.

I'll summarize the agreement that we currently

have, that we've talked with staff -- and I do believe

they've gotten hard copies of the suggested Worker

Safety-6, 7, and no longer anything from 8 - 7 and 8 have

been combined.

HEARING OFFICER CELLI: Can I get a copy of that

if you have them?

Thank you. I just want to follow along. I'm

funny that way.

MS. BELENKY: I would like a copy as well if

possible.

HEARING OFFICER CELLI: All the parties are going

to get a copy.

Now all the parties should have a copy of this.

EHLERT BUSINESS GROUP (916)851-5976

392

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



This is staff's revised Exhibit 433.

MR. GALATI: Mr. Busa, have you reviewed staff's

revised Exhibit 433?

MR. BUSA: Yes, I have.

MR. GALATI: And do you have any changes to that

that you would recommend, or is that acceptable to you?

MR. BUSA: Actually --

STAFF COUNSEL MAYER: Excuse me. I need to

clarify something.

Last night -- late last night, the original of

Staff Exhibit 433 was served by Email. It contained a

revised Worker Safety-6. This one was done overnight and

is a substitute. So it's called the revised Staff Exhibit

433. It contains a slightly edited reworked version of

Worker Safety-6 and also a new -- a newly revised Worker

Safety-7.

And Dr. Greenberg also points out that Worker

Safety-8 would now be omitted. It was quite complicated.

I'm sorry I didn't get to introduce it with my witness.

HEARING OFFICER CELLI: Well, that's important.

Worker Safety-8 is omitted.

MR. BUSA: And for clarity, Worker Safety-8 has

been worked -- combined into Worker Safety-7. So 7 covers

both areas.

HEARING OFFICER CELLI: 433 has been received
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into evidence.

So with that, Mr. Galati, you can continue your

direct.

MR. GALATI: So, Mr. Busa, did you have any

recommended changes to Worker Safety-6?

MR. BUSA: Yes, we actually did have one change

in letter C under Worker Safety-6. In the first line -

I'll read it to you - it says, "If at some point in the

future an alternate means of emergency access to the

project site other than all-terrain fire engines," and it

says, "is provided by the project owner..." And we'd like

to change that to the word "is available," because we are

uncertain as to how that secondary access might come

about. It could be BLM from another project. There are

multiple ways that a secondary access road might come

about and not necessarily by the project owner. So we'd

like to put the word "is available" and delete "provided

by the project owner."

HEARING OFFICER CELLI: And did staff -- just

quickly, do you have an objection to that change?

STAFF COUNSEL MAYER: I'm sorry. Please repeat

it.

HEARING OFFICER CELLI: We're basically -- in

paragraph C, second line on the right, it says "is

provided by" and we're changing it to "is available by."
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MR. BUSA: Just "is available."

HEARING OFFICER CELLI: "is available" rather

than --

MR. BUSA: "... reviewed by the Riverside County

Fire Department and approved by the CPM."

HEARING OFFICER CELLI: If that's a problem, we

can come back to this. I just wanted to --

STAFF COUNSEL MAYER: None right now.

HEARING OFFICER CELLI: Okay.

DR. GREENBERG: No objection.

STAFF COUNSEL MAYER: No objection.

HEARING OFFICER CELLI: Thank you.

Go ahead, Mr. Galati.

MR. GALATI: Let's turn to -- are there any other

changes to Worker Safety-6?

MR. BUSA: No, that's the only one.

MR. GALATI: Now, let's turn to Worker Safety-7

in revised Exhibit 433.

Have you reviewed this condition, Mr. Busa?

MR. BUSA: Yes, I have. And we would accept the

condition as written.

MR. GALATI: I have no further testimony.

HEARING OFFICER CELLI: Nothing further on

direct.

Any cross-examination by staff?
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STAFF COUNSEL MAYER: None. But we -- I'm sorry.

We do need to correct. The Worker Safety-8 actually still

lives. That was an error. Thank you.

HEARING OFFICER CELLI: Okay. Now, I'm looking

at the revised Exhibit 433 that stops at the end of the

verification of Worker Safety-7.

STAFF COUNSEL MAYER: Right. That's correct,

where the old Worker Safety-8 is still in effect as far as

we're concerned.

Right, Dr. Greenberg?

DR. GREENBERG: That's right.

MR. BUSA: I need to see a copy of it.

STAFF COUNSEL MAYER: Yes, of course.

Sorry for the inconvenience.

HEARING OFFICER CELLI: And Worker Safety-8 is --

what is it covering?

STAFF COUNSEL MAYER: Enhanced dust control plan.

That's page C.14-36 of the Revised Staff Assessment.

HEARING OFFICER CELLI: Okay. Any further

cross-examination by staff?

STAFF COUNSEL MAYER: No, sir.

MR. GALATI: No more from the applicant.

HEARING OFFICER CELLI: Staff, did you -- were

you going to provide a copy of Worker Safety-8 to the

applicant?
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MR. BUSA: No, we understand now.

MR. GALATI: Yeah. Maybe I can provide some

clarification.

In another project, Worker Safety - and in this

project early on - Worker Safety-7 concept of initial

capital improvements and ongoing annual maintenance were

separate. So there was a 7 and an 8. And then as the

projects, along with others, molded, Dr. Greenberg molded

them into one, into Worker Safety-7.

So Worker Safety-8 in this case deals with dust

control masks, which we have no comment on. And so Worker

Safety-7 deals on both sides of the worker safety equation

now. But at one time that wasn't always the case in this

or another project.

HEARING OFFICER CELLI: Okay. Thank you for that

clarification.

So we are now on to CURE.

Do you have any cross-examination of this panel?

MS. KOSS: Ms. Belenky and I, I believe, have the

same concerns. So I'm going to let her address it. And

if I have follow-up, may I ask it?

HEARING OFFICER CELLI: Certainly.

Ms. Belenky, cross.

MS. BELENKY: Yes, thank you.

CROSS-EXAMINATION
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BY MS. BELENKY:

Well, I'm asking this panel -- although I

understand now we're talking about the staff's revised

exhibit. But let's just see if this panel knows.

On the first set here of Worker Safety-6 on A it

discusses a second access gate at least a quarter mile

from the main gate and that shall be accessed via gravel

road off the main road near the facility fence line.

I read that to mean outside of the fence line.

Is that what you believe it means?

MR. McCLOUD: This is Mr. McCloud.

This has actually been in here for a long time.

The second access point, it would come off of the same

access road. There would simply be a separate gate in the

fence to where the -- in case the main gate into the

project was blocked, there would be access to a second

fence on a perimeter road.

It does not constitute a separate road.

MS. BELENKY: It's the perimeter road what we've

already discussed before, that's in the --

MR. McCLOUD: Yeah, it's inside the fence.

MS. BELENKY: I think it's outside the fence. I

don't know.

MR. McCLOUD: It's the same access road to the

site. And there would be a gate through the fence that
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would go into a perimeter road inside the fence.

MS. BELENKY: I'm not sure that -- my

understanding from earlier testimony was that there's a

perimeter road outside the fence.

MR. McCLOUD: There's not a perimeter road

outside the fence. There are no roads outside the

fence -- outside the tortoise fence.

MS. BELENKY: Oh, so you're making a distinction

between the tortoise fence and the larger fence of the

project?

MR. McCLOUD: Yeah. Although most likely it will

be the same fence.

MS. BELENKY: Well, I'm not sure that's correct.

And I think this is an important point, because whether or

not vehicles are traveling around the outside of the

facility on the road is different than if they're only

traveling along the fence on the inside of the facility.

It's very different to the impacts of the biological

resources.

So I would like to clear this up. It doesn't

have to be tonight.

Let me just go on to the next part of this

particular one.

HEARING OFFICER CELLI: Well, actually --

MR. GALATI: I think we can clear it up with Mr.
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McCloud.

Do you understand the question?

MR. McCLOUD: Yeah, I think so. Yeah, I believe

I understand the question.

The original question was to try to understand

the condition as it's written in Worker Safety-6. But I

think we've kind of moved on to the plant layout question

as this point.

MS. BELENKY: It may be a plant layout question.

And that's why I said we can move on at this point. I

don't think --

HEARING OFFICER CELLI: Ms. Belenky, this is your

chance really to --

MR. GALATI: Ms. Belenky, if you would let me try

for awhile, I promise I can let you cross when I'm done.

But I think I know your question and I think I can ask

it --

MS. BELENKY: Go for it.

MR. GALATI: -- in case --

HEARING OFFICER CELLI: And I wonder if there --

are there any visuals like a map or anything?

Go ahead.

MR. GALATI: Mr. McCloud, earlier in the bio,

there was some concern raised by Ms. Belenky that there

might be some traffic going on outside any fence that
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might have some biological impacts. And there was

testimony that the perimeter road that we are calling the

perimeter road would be inside the desert tortoise

exclusion fence. Is that correct?

MR. McCLOUD: That is correct.

MR. GALATI: Okay. Now I want to talk about the

access to the site. The access road at some point in time

connects to a gate -- the main gate, correct?

MR. McCLOUD: Correct.

MR. GALATI: When that gate opens, you go on to

this perimeter road?

MR. McCLOUD: The main gate would access a road

that goes basically through the middle of the solar field

to the power block. This condition would allow for a

separate gate before the main gate that goes through the

perimeter fence that would be a fire-department-only

access type gate that would access the

perimeter -- perimeter is a big bad word -- but outside

road, a separate road through the solar field. So in the

event that the main gate for some reason was blocked,

there was an incident at the main gate, there would be a

second way that the fire department or emergency response

team could get on to the site that did not have to go

through the main gate.

MR. GALATI: So the access road, will there be a
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portion of the access road that is on the outside of the

tortoise fence for some portion of time until you get to

the second gate?

MR. McCLOUD: Yes. The alignment of the access

road coming to the site moves along the east side of the

east solar block. And that access gate would be before

the main gate, so it would not involve -- it is an

exterior road outside the fence. But that's because it's

part of the access road.

MR. GALATI: So there is some portion of the

access road that will go along the perimeter, the outside

of the desert tortoise fence, the first thing you could

get into would be this new gate, otherwise you would

continue to travel some period of time till you got to the

main gate; is that correct?

MR. McCLOUD: That's correct.

MR. GALATI: Do you have some idea of the length

of the portion of the road, the access road, that goes

from the first time you encountered the tortoise fence to

the time you get to the main gate, which would be the

maximum amount of outside-the-fence access road?

MR. McCLOUD: Approximately half a mile.

MR. GALATI: Does that answer your questions?

MS. BELENKY: It may or may not. And I think the

question is that there seems to be -- when you say desert
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tortoise fence, desert tortoise fence is usually quite

low. And I think that there is also perimeter fence

around the entire facility that is quite high. And I

don't know if you're thinking they will be contiguous or

if you're thinking they're two separate fences. And

that's part of the confusion here. When I asked before,

it sounded like they were two separate fences, a big high

fence that goes all the way around, and then at the other

side of a perimeter road a desert tortoise fence. When I

asked before that is what the answer sounded like. And

now it sounds like you're saying that they might be the

same fence, a single fence.

MR. BUSA: And I can try too.

When you speak of a perimeter road, there's a

perimeter road that runs around the entire solar field

inside of both fences or the combined fence, however you

want to look at it. So inside of the high fence and the

low tortoise fence there's a perimeter road.

Mr. McCloud was describing the main access road.

As you come up towards the plant, it actually kind of

encounters the edge of the plant and then follows around

the front for awhile before it comes to the main gate.

And that would all be on the outside of the fences.

MS. BELENKY: And I do understand that.

Let me just try one more time. I don't want to
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belabor this too much, but he said it was my chance.

So you will not have access to the outside of the

fence except in that area? You do not expect to take

equipment on the outside of the fence in any other area of

this plant?

MR. McCLOUD: Not on any routine basis. For

maintenance, clearing along the fence, but not any routine

maintenance. There's no road per se on the outside of the

fence.

MS. BELENKY: Okay. Let's move on to the next

one.

So when you talk about providing two all-terrain

fire engines, can you tell me where these fire engines

would be kept?

MR. BUSA: That would actually be a better

question for the Riverside County Fire Department.

MS. BELENKY: So they will be in the possession

of the fire department?

MR. BUSA: That's correct.

MS. BELENKY: And they will not generally be

on-site at this powerplant; is that correct?

MR. BUSA: No, they would never come on-site at

the powerplant.

(Laughter.)

MS. BELENKY: And is there a plan on how they
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would access the plant if the other access road is for

some reason blocked? Is there an alternative route, so to

speak?

MR. BUSA: Again, that would probably be a better

question for the fire department. But in another case I

know the fire department told us that they could actually

drive over or through anything that they so choose to do.

MS. BELENKY: Then that might worry me. And you

can see why it might.

So, I will ask the staff some of these questions

after.

Thank you.

HEARING OFFICER CELLI: Anything further from CBD

or CURE?

MS. KOSS: No, thank you.

HEARING OFFICER CELLI: Okay. Mr. Silver?

MR. SILVER: No.

HEARING OFFICER CELLI: Any redirect?

REDIRECT EXAMINATION

BY MR. GALATI:

One question, Mr. McCloud, on the SEGS facility.

Have you ever encountered so far with a SEGS

facility in your operations a time where the main access

road was blocked and an incident required a fire

department to access the second gate?
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MS. KOSS: I'd object to that. It's totally

different by the way we have documented accounts of

numerous closings on I-10 and --

HEARING OFFICER CELLI: Wait. I'm sorry. I

thought the question had to do with is there a secondary

access.

MR. GALATI: No, as I -- I was actually

considering we spend about 40 minutes today talking about

SEGS. I wanted to ask a question about SEGS, and I wanted

to find out what -- to try to establish some probability

here that these all-terrain vehicles at --

HEARING OFFICER CELLI: It's a reasonable

question. I'll allow it. Overruled.

You may answer that question.

MR. McCLOUD: There's never been a case at either

of the SEGS facilities where the main access to the plant

was blocked. And actually the Harper facility has a

similar long road to it. And in almost 20 years of

operation that road nor has the main access ever been

blocked.

MR. GALATI: No further questions.

HEARING OFFICER CELLI: Recross, staff?

STAFF COUNSEL MAYER: No.

HEARING OFFICER CELLI: Recross, CURE or CBD?

MS. KOSS: Actually I do have a question. And
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perhaps I need to ask the Riverside Fire Department about

it.

RECROSS-EXAMINATION

BY MS. KOSS:

But initially Worker Safety-6 was drafted or in

the previous draft, I think, or maybe two drafts before

this, it seems like the concern was about I-10 being

blocked and the exit off of I-10 being blocked and there

needing to be a way to get to the project site if they

could not exit off of I-10. And now we don't seem to be

addressing that concern at all with this measure. And I'm

wondering where that concern went.

HEARING OFFICER CELLI: Mr. Busa.

MS. KOSS: Perhaps I should ask staff. Or is

that the county --

MR. BUSA: I would direct that towards the fire

department. But I think this actually solves the bigger

issue of being able to access from anywhere.

HEARING OFFICER CELLI: Anything further?

MS. KOSS: No.

HEARING OFFICER CELLI: Mr. Silver?

MR. SILVER: No.

HEARING OFFICER CELLI: Okay. Did I skip staff?

STAFF COUNSEL MAYER: No, sir. The staff will be

able to answer that question.
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HEARING OFFICER CELLI: Okay. Good.

All right then. So -- no, I don't.

STAFF COUNSEL MAYER: Staff has a request that --

Assistant Fire Marshal Dale Evenson has been patiently

waiting to make a comment. He's not going to be a witness

and he's not going to be subject to cross-examination.

But he would like to make a comment or let the Committee

ask him questions.

HEARING OFFICER CELLI: Okay. Well, we're

finished with this panel. So you're all excused. Thank

you for your testimony.

Staff, it's your turn at bat to call your

witnesses at this time. And perhaps you might want to

call -- is it Captain Evenson.

Chief.

DEPUTY FIRE MARSHAL EVENSON: Chief would be --

STAFF COUNSEL MAYER: Fire Marshal Evenson's been

waiting all day.

HEARING OFFICER CELLI: Okay. Well, staff, you

have the floor.

And we're talking about fire and worker safety,

right?

DEPUTY FIRE MARSHAL EVENSON: Dale Evenson

E-v-e-n-s-o-n, Deputy Fire Marshal, Riverside County Fire

Department.
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Ask away.

HEARING OFFICER CELLI: Well, actually we have

Dr. Alvin Greenberg, who's already under oath. And so,

Ms. Mayer, how did you want to proceed?

STAFF COUNSEL MAYER: Well, just in the interests

of -- because we've had so many questions, I would like to

let the fire department gentleman make his comment first.

HEARING OFFICER CELLI: Mr. Evenson, you have the

floor.

What we're interested in is if you can clear up

any of the issues that you heard with regard to location

of the fence, why there, why not, I-10.

DEPUTY FIRE MARSHAL EVENSON: I can attempt to do

that. I didn't take any notes. I wasn't planning on

getting up here unless I was asked specific questions.

Now, regard to the Wiley Well blockage, that's

why we're asking for all-terrain vehicles. As was stated

earlier, I don't know I'd say we'd go anywhere, anytime,

anyhow. You know, we tend to be, you know, somewhat

cognizant of environmental issues, safety issues, things

like that.

But we are looking for the all-terrain vehicle so

that if Wiley Well Road's blocked, if the main access road

is blocked, we can get around those issues.

We've asked for two all-terrain vehicles for
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redundancy factor, because Murphy's law often kicks in.

We'll go out to start the first engine, it doesn't start.

We want to get the second engine going.

At this point it is anticipated it would be

housed at the Blythe station, which is the closest

station. There's no guaranty of that. We have staff in

the fire department that will be evaluating that and will

determine whether both engines will be there, whether one

will be there, we'll have another one we've located

somewhere else or not.

And there was another question?

HEARING OFFICER CELLI: Did staff have any

questions?

STAFF COUNSEL MAYER: No, sir.

HEARING OFFICER CELLI: Applicant, any questions

of the Chief?

MR. GALATI: No.

HEARING OFFICER CELLI: CURE?

MS. KOSS: No.

HEARING OFFICER CELLI: CBD?

MS. BELENKY: Yes, just -- I just wanted to

understand. Would you be doing some kind of evaluation as

well as to how you would access the plant? Like doing

different scenarios, if this road is blocked here, we'll

go this way. You wouldn't just be picking the day it
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happens if something happens --

DEPUTY FIRE MARSHAL EVENSON: No, certainly.

Dale Evenson, Riverside County Fire. We will pre-plan for

certain scenarios, but we can't pre-plan for all

scenarios. But that'll all be done on paper. We'll use

aerial photography and things like that that we have

readily available to us in our GIS mapping division, and

we'll come up with some various scenarios.

MS. BELENKY: Thank you.

HEARING OFFICER CELLI: Mr. Silver.

MR. SILVER: No questions.

HEARING OFFICER CELLI: Anything from the --

PRESIDING MEMBER BOYD: Well, for fear of

muddling up everything, because we've got this settled and

ready to seal up. But there's a prison not far away that

has a fire department. And I've often wondered why on a

first responder basis something wasn't set up with those

folks, some cooperative agreement or what have you. And I

guess being an old state employee, I'm interested in

utilizing old state facilities or something.

Has there ever been any talk about bringing them

into some kind of a partnership with you to -- a mutual

aid pact to deal with things so far away from your

station?

DEPUTY FIRE MARSHAL EVENSON: Dale Evenson, fire
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department.

Sir, we do have a mutual aid agreement, part of

the master aid agreement throughout California. The

problem with using prison facilities is if they're locked

down -- they use prisoners on those fire engines. They

can't leave. You don't know when that's going to happen.

PRESIDING MEMBER BOYD: Touché.

(Laughter.)

DEPUTY FIRE MARSHAL EVENSON: It's a valid

question.

HEARING OFFICER CELLI: Anything, Commissioner

Weisenmiller?

Ms. Allen.

MS. ALLEN: I wondered about the all-terrain

vehicle need. Is this related to the gravel road concept

and that, you know, there's seasonal variation in the

desert in terms of ability of standard vehicles to

negotiate gravel roads?

DEPUTY FIRE MARSHAL EVENSON: My understanding is

there will be no gravel road as an access. It will be a

hard surface road. We've eliminated -- I say "we" -- the

applicant has eliminated the need for the secondary road,

which would have been gravel.

MS. ALLEN: Okay. I guess I was reading about

the gravel road on Worker Safety-6a. So that's now
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obsolete and --

DEPUTY FIRE MARSHAL EVENSON: I'm not sure where

you're at. Maybe Dr. Greenberg --

DR. GREENBERG: Staff can explain that.

MS. ALLEN: Okay. And then if you're on hard

surface roads, then at least help me with the need for an

all-terrain vehicle.

DEPUTY FIRE MARSHAL EVENSON: If the hard

surface -- Dale Evenson, Riverside County Fire. If the

hard surface road is blocked by some event and we need to

get around it, we don't drive conventional fire engines

out into the desert. They don't operate very well that

way.

MS. ALLEN: Okay.

HEARING OFFICER CELLI: Any further questions

while we have -- from the source here?

Thank you so much for coming and for traveling up

here to participate. We do appreciate you being here.

DEPUTY FIRE MARSHAL EVENSON: You're welcome.

Thank you.

HEARING OFFICER CELLI: With that, we're on

staff's direct.

STAFF COUNSEL MAYER: Thank you.

Whereupon,

ALVIN GREENBERG
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was called as witness herein, and after first

having been duly sworn, were examined and

testified as follows:

DIRECT EXAMINATION

BY STAFF COUNSEL MAYER:

Dr. Greenberg, is the Worker Safety and Fire

Protection section of the Revised Staff Assessment your

testimony?

DR. GREENBERG: Yes.

STAFF COUNSEL MAYER: And is the Worker Safety

and Fire Protection section staff's rebuttal your

testimony?

DR. GREENBERG: Yes. Yes to both of those.

STAFF COUNSEL MAYER: And beyond the staff's

revised Exhibit 433 with the new developments, do you have

any changes or corrections to your testimony today?

DR. GREENBERG: There was the revision that the

applicant referred to that I indeed agreed with. Would

the applicant please refresh my memory. That was 20

minutes ago.

HEARING OFFICER CELLI: I have it here. That's

on Exhibit 433, the word in subsection C, second sentence.

The last two words are "provided by," would be stricken

and the word "available" would be inserted.

DR. GREENBERG: Got that. So that would be the

EHLERT BUSINESS GROUP (916)851-5976

414

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



change to Exhibit 433, which is staff's revised exhibit.

STAFF COUNSEL MAYER: And that's it?

DR. GREENBERG: And that's the only change to

Worker Safety-6 and 7.

STAFF COUNSEL MAYER: Okay. We have been through

number of permutations and I don't want to drag the

Committee through it. But can you just summarize where we

are now.

DR. GREENBERG: One of the things I like about

batting cleanup is I get to fill in all the details in the

information. And hopefully this will answer many of the

questions that still remain in people's minds.

To the best of my knowledge, in 16 years as a

contractor with the Energy Commission and having written

over 75 Worker Safety/Fire Protection staff assessments,

there is not a single powerplant that does not have two

access roads, at least two. Obviously in an urban or a

suburban environment there are more than two ways of

getting into a powerplant for emergency response

personnel.

When we're dealing here with these solar thermal

powerplants out in the desert, in relatively remote

locations, it has become problematical to ensure that

there is at least a secondary access road.

I want to put the credit where credit is due,
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because it is the applicant and System Fire Marshal

Evenson who negotiated a solution to this problem brought

on by the fact that the Genesis location is surrounded by

sensitive biological and cultural habitat.

So just placing a second access road for

emergency response was problematical, and remains

problematical.

But they have come up with - and I did some

assistance of letting the fire marshal know what could or

could not pass muster from CEQA perspective or from the

staff's perspective - but they're due the credit for

working out of a very sticky issue.

Originally we were trying to address the issue of

a second access and then what would happen if the Wiley

Wells Road interchange was closed down there, and I may

have -- as we all know happens all too frequently on

Interstate 10. In fact, just 10 days ago, it was closed.

And what if there were a concurrent need for the Riverside

County Fire Department to get to the Genesis site with

that interchange closed?

One of the ways we approached this was my

suggestion that we have a spur road that would come off of

I-10 right through the CalTrans right of way fence line.

And permission was granted by CalTrans. In fact, there's

a number of holes in the fence line. This would be a
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fence -- there would be a gate which the fire department

would have access to. And the spur road would be at least

a half a mile west of the Wiley's Well Road interchange.

So if that interchange were closed down, emergency

response vehicles could access the main access road to the

Genesis facility a half mile further west than where the

access road would start.

It turns out that the applicant and the Riverside

County Fire Department, Chief Evenson, negotiated what

staff feels is a suitable alternative. And that is the

funding of two all terrain fire engines, which would then

be able to access many of the existing Jeep roads in the

area, which it already exists. I've been on them. BLM

has been on them. They do exist. They go to the site.

You wouldn't want to take, as the Chief has said, a

regular fire truck on those roads. But an all-terrain

fire truck you could.

It also addresses the issue of what if there is a

accident or a spill on the main access road, not just on

I-10, but somehow the main access road is shut down.

Well, the fire trucks could then go around that accident,

if they're an all-terrain fire truck.

We don't know exactly what route the fire trucks

would take. As the Chief has said, they will do some

planning. But this is for an emergency under concurrent
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circumstances, where the road is blocked and there's a

need to get to the workers at the powerplant or to put out

a fire, to effect a rescue. Say there's a trenching cave

in, or emergency medical response. So it allows the fire

department to have access in a timely manner.

So this condition as written, obviates the need

for either a complete second access road, which would have

been gravel, or even the spur road. But we've also put in

there Condition C, under Worker Safety 6, which if some

time in the future, whether it be three years from now, 10

years from now, a second access road can be built, being

sensitive to the biological and cultural issues in the

area, then it would relieve the project owner of

continuing to maintain the payments to the fire department

for maintaining the all-terrain fire engines.

There was a question earlier about small A. This

secondary access gate is through the perimeter gates. I'm

a hazmat and public health person. I'm not a biologist,

so I'm not aware of a tortoise fence or anything like

that. So when I talk about a fence, I'm talking about the

perimeter fence that is eight feet high around the entire

powerplant and solar array. So it includes the power

blocks.

There has to be a second access point into, what

we call, the site. Again, this makes sense. All the
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powerplants that I am familiar with have multiple access

points. So the only additional gravel road that we are

talking about, in this sense, comes off the main road

right when it's at the facility. And as the project

applicant has testified, the main access road does run

along the project facility after reaching it and then goes

through a main gate.

So somewhere along that, at least one quarter of

a mile away from the main gate, there would be a very

short road that will go through a second gate that the

fire department would have access to.

So all three of those attributes of this

condition that I just mentioned are there in A, B, and C.

It is a unique approach. This is a unique siting

location. And it is a tribute that the fire department

and the applicant have been able to work it out. And I

endorse this -- excuse me, I endorse this approach.

We can then go on to Worker Safety 7 and explain

that you -- ok, do you want me to stop there or just go to

Worker Safety 7?

HEARING OFFICER CELLI: No, you're good.

PRESIDING MEMBER BOYD: We've had a lot of

confusion about there is or isn't a gravel road. You've

now described it as like a gravel driveway, if I may,

between the hard road, which is running very close to the
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fence and where you penetrate the fence with the second

gate, you'll have a little pad of gravel between the hard

road and through the gate, I take it.

DR. GREENBERG: I think a driveway is an

excellent term.

PRESIDING MEMBER BOYD: I would like it better

than road, because we've yes road, no road. I've been

with Ms. Belenky part of the night here, in terms of how

many roads and where they were. We have to get a -- it's

a driveway. It's not a road.

DR. GREENBERG: That's right.

HEARING OFFICER CELLI: That's for the

clarification. And we're onto Worker Safety 7.

DR. GREENBERG: Staff has always -- and I mean

really always -- preferred that an applicant and the local

jurisdiction, a fire department, enter into negotiations

and decide on mitigation for direct and cumulative impacts

that staff has determined exist. That is always our first

choice.

As the fire department knows best what they need,

we will, of course, conduct an independent review and

assessment of what they come up with and tweak it perhaps,

but we always prefer that they do that.

Absent that, however, we are required to list

what we think is an appropriate dollar amount to provide
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for mitigation, either a one-time fee, an annual fee, or,

in this case, a combination of both.

The one change here is that instead, if you look

here on Worker Safety 7, number two under verification,

instead of saying that documentation of the amount of

money has been already provided, we have agreed that the

project owner would provide a letter of credit in these

amounts to the fire department.

We are hopeful that the applicant and the fire

department, which are very close in negotiating a somewhat

different level of mitigation will arrive at a better

number than what staff has come up with. I can defend

this number. I have in my Staff Assessment. But once

again, if the fire department and the applicants can come

up with a better number, and we can -- and the compliance

project manager will review and approve it, we think

that's always a better solution.

This gives the applicant and the fire department

an opportunity to continue that negotiation while at the

same time saying if you can't come to an agreement, here's

the money that the applicant will have to pay, as far as

mitigation is concerned. That's the explanation for

Worker Safety 7.

HEARING OFFICER CELLI: Any questions on Worker

Safety?
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Any further cross, applicant?

MR. GALATI: I have one clarifying question we

have forgot to handle in our testimony.

CROSS-EXAMINATION

BY MR. GALATI:

It has to do with Condition of Certification

Worker Safety 3. And, Dr. Greenberg, I don't know if you

have in front of you our worker safety testimony, the

revise opening testimony, Exhibit 60. On page two of that

testimony --

DR. GREENBERG: Yes, I do have this one in front

of me.

MR. GALATI: Okay. We made a requested change to

the verification removing 60 and replacing with 30 days.

Is that acceptable to you?

DR. GREENBERG: At the risk of compliance getting

on my case, it's acceptable to me.

MR. GALATI: We'll accept that. No further

questions.

(Laughter.)

HEARING OFFICER CELLI: CURE, any cross of this

witness?

MS. KOSS: No.

HEARING OFFICER CELLI: CBD?

MS. BELENKY: Yes. I had just a couple
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questions.

CROSS-EXAMINATION

BY MS. BELENKY:

To the best of your knowledge, has staff reviewed

this new Worker Safety 6 scenario, done an environmental

review of the impacts of this -- the use of these

all-wheel drive fire trucks?

DR. GREENBERG: If I understand your question

correctly, has there been an environmental review of using

an all-wheel -- I'm sorry, an all-terrain fire truck?

MS. BELENKY: Yes.

DR. GREENBERG: No. And I think the simple

reason is we wouldn't know what area to look at. And that

depending on the circumstances of the emergency, the use

may just be on the existing Jeep roads with no off Jeep

road excursions.

MS. BELENKY: Let me just make sure I understood.

So your testimony is, no, there was no environmental

review of the use of these vehicles, is that correct?

DR. GREENBERG: Yes, that's correct.

MS. BELENKY: And is there any condition that the

use of these vehicles would only be on existing routes?

DR. GREENBERG: No, there is not. We would not

want to hamstring the Riverside County Fire Department

with that type of restriction.
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MS. BELENKY: Is there any condition that when

the fire department develops their scenarios for access

that they provide it to the Energy Commission staff for

review?

DR. GREENBERG: No. We have no authority to

require the fire department to provide us with that.

MS. BELENKY: Thank you.

HEARING OFFICER CELLI: Mr. Silver?

MR. SILVER: No questions.

HEARING OFFICER CELLI: Redirect?

STAFF COUNSEL MAYER: No, thank you.

HEARING OFFICER CELLI: Thank you.

Then that takes care of worker safety, and fire

safety, right?

DR. GREENBERG: Yes.

HEARING OFFICER CELLI: Thank you.

Dr. Greenberg, I think you're -- are you done

with Dr. Greenberg?

STAFF COUNSEL MAYER: (Nods head.)

HEARING OFFICER CELLI: You're excused. Thank

you for your testimony. Well, we are making some progress

it look like, folks. We are at visual resources. And,

applicant, do you have any -- Mr. Galati, do you have any

witnesses for visual?

MR. GALATI: Yes, I'd like to propose that we
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bring up visual and land-use and do them together.

HEARING OFFICER CELLI: Oh, that's right. Let's

do that. So we're going to handle visual and land-use

jointly.

MR. GALATI: And that is Merlyn Paulson, Lee

Anderson and Andrea Slusser and I believe Scott Busa.

HEARING OFFICER CELLI: We're going to need to

have these witnesses sworn. Please, Mr. Peters.

(Thereupon the witnesses were sworn by

the court reporter to tell the truth, the

whole truth and nothing but the truth.)

MR. GALATI: I'd like to inform the Committee, I

also have on the panel Mr. Stein and Mr. Busa. I'm just

going to ask Mr. Stein to or Mr. Busa up here in case he

needs to answer any questions.

HEARING OFFICER CELLI: That's fine. Mr. Stein

has already been sworn in.

MR. GALATI: He was. He was already sworn in.

HEARING OFFICER CELLI: That's right. I'm just

making the comment, so we don't have to worry about that.

And so the questioning begins with applicant.

Whereupon,

LEE ANDERSON, SCOTT BUSA, MERLYN PAULSON

ANDREA SLUSSER and KENNETH STEIN

were called as witnesses herein, and after first
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having been duly sworn, were examined and

testified as follows:

DIRECT EXAMINATION

BY MR. GALATI:

I think I'm going to direct this to Mr. Stein to

be the -- actually, I need to direct this to Ms. Slusser.

Ms. Slusser, did you prepare, along with the

panel, the revised opening testimony part of Exhibit 60

that deals with land use?

MS. SLUSSER: Yes.

MR. GALATI: Do you have any changes to that

testimony at this time?

MS. SLUSSER: No.

MR. GALATI: And, Mr. Stein, did you repair and

review the testimony entitled visual resources revised

opening testimony part of Exhibit 60?

MR. STEIN: Yes.

MR. GALATI: And do you have any changes or

additions to that testimony, at this time?

MR. STEIN: No.

MR. GALATI: And Mr. Paulson, did you prepare and

review -- or excuse me, did you prepare the rebuttal

testimony, visual resources, which is included as part of

our Exhibit 63?

MR. PAULSON: Yes.
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MR. GALATI: And do you have any changes at this

time?

MR. PAULSON: No.

MR. GALATI: At this time, I'm going to direct my

first question -- let me make sure I have the right one

up. I apologize. Just one moment. I know that's only

ten seconds.

HEARING OFFICER CELLI: At least he listens. The

joke should have been funny to all the attorneys --

(Laughter.)

HEARING OFFICER CELLI: -- but I guess not

everybody is listening.

MR. GALATI: Mr. Anderson. Mr. Anderson, did you

help select the Key Observation Points for the visual

resource analysis?

MR. ANDERSON: Yes.

MR. GALATI: And can you tell us very quickly how

you went about doing that?

MR. ANDERSON: Yes. Ms. Slusser and I did an

on-site investigation. We looked for locations of

existing sensitive receptors. We identified approximately

15 occasions from which I took photographs and recorded

GPS locations of those photographs, so that the vantage

point could be reoccupied, if necessary. We printed those

photographs and documented those on a map, and met with
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BLM staff, the environmental and planning coordinator at

the BLM office in Palm Springs. And we shared those

photographs and the map of the location of what we

considered to be reasonable, possible, worst-case vantage

points from which the project would be visible.

And we asked for concurrence with the BLM staff

on those points. The BLM staff recommended that we

include two additional possible vantage points and select

from them another vantage point, and that was from Corn

Springs Road. We identified locations on Interstate 10,

at high points on bridges over Ford Dry Lake Exit and

Wiley Well exit.

These locations offer an elevated vantage point

that's actually superior to what the viewer would see

driving along Interstate 10. The BLM concurred with the

three key operation points that we selected. And from

those three, we did a detailed analysis of the impacts.

MR. GALATI: And did you select KOPs 4A and 4B,

which are included in the Revised Staff Assessment?

MR. ANDERSON: No, sir.

MR. GALATI: Mr. Paulson, my understanding is

that the dispute on visual is whether or not we agreed

with staff that there is a cumulative, significant,

unmitigatable impact. Is that our dispute with staff with

respect to their analysis?
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MR. PAULSON: Yes, it is.

MR. GALATI: Could you -- you reviewed the

Revised Staff Assessment?

MR. PAULSON: Yes, I did.

MR. GALATI: And could you explain for us why we

disagree with the staff's analysis and its finding of

cumulative significant unmitigatable visual impact?

MR. PAULSON: First of all, we do agree.

HEARING OFFICER CELLI: Mr. Paulson, can I ask

you to aim that -- talk right into it.

MR. PAULSON: Straight into it, okay. Thank you.

We do agree that the impacts from the KOPs are

less than significant, even though two of the KOPs are in

the wilderness and have no trail, vantage point or actual

human use associated with them, which is a fundamental

selection criteria.

The reason that we don't agree that they're

cumulatively considerable is that it is not logical that

there would be less than significant impacts from the

KOPs, and then somehow for there to be considerable

impacts in the viewshed and even less so in the region.

So if they are less significant from the KOPs,

which are the critical vantage points, and those are the

important spots out there, to say then that it is

considerable in the viewshed is not logical. It must be
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less than for the KOPs or there would be KOPs somewhere

else. And then even less so yet in the region, which is

outside the viewshed, which includes the entire California

Desert Conservation Area, according to staff definition of

cumulative.

That, by the way, is not in the -- not in keeping

with CEQA to include something outside of the viewshed,

which is typically 15 miles for cumulative.

MR. GALATI: So Mr. Paulson, would you recommend

that you would first identify a KOP where people can

actually observe from?

MR. PAULSON: Yes, that's right. And that was

done by Lee Henderson and company.

MR. GALATI: And then the viewshed analysis would

say, do I see this project and other projects in my field

of vision? Is that how you would do a accumulative

impacts analysis?

MR. PAULSON: No. The cumulative impacts

analysis begins with where you -- the viewshed that you

see the project from. And there's a viewshed map in the

AFC. That goes out to 15 miles typically, except where

you have projects on the sides of mountains that you see

from a greater distance sometimes. And the furthest that

they've gone out, in my experience, is 20 miles, and

that's been 35 years now roughly.
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The part that is not logical with this, is that

somehow you can be outside of that viewshed and still see

the project and other projects in the context. It

just -- it doesn't make sense. I'm sorry -- if that

answered your question?

MR. GALATI: Yes, it did.

Mr. Stein, can you add to that?

MR. STEIN: I just want to make -- this is Kenny

Stein. I want to emphasize one point, and that is that we

disagree with the two additional Key Observation Points

that staff added, which are the two points from the

wilderness area that form the basis for their conclusion

that there's a cumulative significant impact.

We chose the three KOPs that we did in

coordination with the BLM, as Mr. Anderson pointed out,

and adding Key Observation Points up in the wilderness

area doesn't make sense to us. It doesn't make sense to

the BLM, because there are no sensitive receptors up

there. There's no trails. There's no users. There's no

camp sites. Key Observation Points are supposed to be

from places where people could view facilities. There

aren't any places up there for people to view them.

So we feel it was inappropriate for staff to use

Key Observation Points up in the wilderness area where

there aren't any viewers. That said, staff still
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concluded that there wasn't an in -- that there wasn't a

significant visual impact from those two Key Observation

Points from the facility alone, which, if we had to

concede those KOPs that they added, we agree that there's

an insignificant impact from the project.

Staff somehow leapt to a different conclusion

with respect to cumulative, which doesn't, as Mr. Paulson

pointed out, doesn't make sense to us, that you could

conclude from those two additional KOPs that it's

insignificant for the project, yet somehow significant

when you add in other solar projects in the area, which

you can't see at the same time.

HEARING OFFICER CELLI: Can I ask something just

to be clear, because I -- when I read this, the two KOPs

that you are taking issue with, one is up on the Palen

mountain up above. Is the other one on McCoy Mountain?

Was that -- where are the two that you are taking issue

with?

MR. STEIN: They're both north of the site in the

hand Palen McCoy Wilderness Area.

HEARING OFFICER CELLI: I thought they were an

elevated view looking down from that.

MR. STEIN: That's correct.

HEARING OFFICER CELLI: And so you're saying that

from that elevated view, you wouldn't be able to see?
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MR. STEIN: I'm saying that there are no viewers

from there, so it's inappropriate to use them as a Key

Observation Point, because there's no -- there has to

be --

HEARING OFFICER CELLI: There's no trails.

MR. STEIN: There's no trails. There's no

campgrounds. There's no viewers there.

HEARING OFFICER CELLI: Clear. Thank you.

MR. GALATI: In fact, Mr. Anderson, did you send

somebody out to go take a photograph from those areas?

MR. ANDERSON: No, I did not. But may I add my

conversation with BLM staff regarding a viewpoint from the

north? May I add that?

MR. GALATI: Sure.

MR. ANDERSON: I specifically asked BLM staff

where I should go north of the project to do that specific

thing, to take a view from an elevated position in the

Palen McCoy Wilderness. BLM staff said there are no

sensitive receptors in the wilderness. The wilderness was

created not for a recreation area, but for other values.

And I think if we take a look back at the

Wilderness Act that Congress passed, we'll find language

in there that states wilderness is sometimes created, so

that it is an area untrammeled by man. And that's what

this wilderness is.
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There are -- the direct quote that was given to

me by BLM, "There are no trailheads. There are no trails.

There are no camp sites. There are no recreationists."

In Palen McCoy there is no need to establish a KOP in the

Palen McCoy Wilderness anywhere, because there are no

sensitive receptors there.

So therefore they --

STAFF COUNSEL MAYER: Officer, this is hearsay.

So is there -- is this on the record within your

testimony?

HEARING OFFICER CELLI: Well, it's on the record

and it is hearsay. And we'll allow it.

STAFF COUNSEL MAYER: Thank you.

HEARING OFFICER CELLI: I just thought it was

informative, if the Committee was interested in this.

MR. ANDERSON: Thank you.

HEARING OFFICER CELLI: I'm sorry. Go ahead, Mr.

Galati.

MR. GALATI: Mr. Stein, I want to turn now to

land use. And we understand that staff found a cumulative

significant unmitigatable impact in land use as well,

correct?

MR. STEIN: Yes.

MR. GALATI: And either yourself or Ms. Slusser,

tell me if you think that's related to visual impact?
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MR. STEIN: I'm going to turn that over -- my

understanding is that it was related to somehow

recreational users being impacted visually by the project.

I'll turn it over to Ms. Slusser to answer that.

MS. SLUSSER: Yeah. That's my understanding as

well.

MR. GALATI: So in your opinion, if there wasn't

a cumulative significant visual impact, would that also

remove the basis for a significant cumulative land-use

impact due to loss of recreation?

MS. SLUSSER: That's correct.

MR. GALATI: I don't have any more questions.

HEARING OFFICER CELLI: Thank you. Cross by

staff, please?

CROSS EXAMINATION

BY STAFF COUNSEL MAYER:

Mr. Stein, I just wanted to -- can you

specifically name which KOPs by number that you're

objecting to?

MR. STEIN: KOP 4A and 4B.

STAFF COUNSEL MAYER: Thank you. That's all.

HEARING OFFICER CELLI: No further questions?

Ms. Mayer, no further questions?

STAFF COUNSEL MAYER: No further. Nothing

further, sorry. I did the microphone backwards.
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Nothing further, sir.

HEARING OFFICER CELLI: Ms. Koss.

MS. KOSS: No questions.

HEARING OFFICER CELLI: Ms. Belenky?

MS. BELENKY: No questions.

HEARING OFFICER CELLI: Mr. Silver?

MR. SILVER: No questions.

HEARING OFFICER CELLI: And any redirect?

I guess -- yeah, redirect?

MR. GALATI: No.

HEARING OFFICER CELLI: Thank you very much.

And you are excused as a panel. Thank you for

your testimony. Sorry we had to drag you out late.

MR. ANDERSON: It's very educational.

HEARING OFFICER CELLI: Yes. We are now onto

staff. Staff, do you have a panel for visual and

land-use? Let's bring them out.

This will be our last topic area for the night.

I just have to say that for all of you people who

stuck it out all day, congratulations. Boy, some people

have a threshold for pain.

STAFF COUNSEL MAYER: I just want to check to see

if Mr. Kanemoto is on the line?

MR. KANEMOTO: Yes, I am.

HEARING OFFICER CELLI: Yes, he is. Bill
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Kanemoto.

MR. JEWELL: And this is James Jewell.

HEARING OFFICER CELLI: One second.

STAFF COUNSEL MAYER: And James Jewell. That's

great, both.

HEARING OFFICER CELLI: James, could you say your

name again, please.

MR. JEWELL: James Jewell, J-a-m-e-s,

J-e-w-e-l-l.

HEARING OFFICER CELLI: Oh, that's interesting.

It won't let me change the name on it.

STAFF COUNSEL MAYER: He may be listening with

Bill. I'm not sure.

HEARING OFFICER CELLI: Well, he's in call-in

user number 45, so maybe I could just remember that. So

that was -- I'll try one more.

James Jewell.

MR. JEWELL: Yes, sir.

STAFF COUNSEL MAYER: Jewell.

We have two in-person witnesses and two on the

phone.

HEARING OFFICER CELLI: Is your mike on?

STAFF COUNSEL MAYER: I think so.

HEARING OFFICER CELLI: You should probably drag

it and bend it up, so it's right on you.
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STAFF COUNSEL MAYER: We have two witnesses in

person to swear in and two on the phone.

HEARING OFFICER CELLI: Oh, yes. I'm sorry. Mr.

Peters, we'll need you to have witness sworn.

Mr. Jewell and Mr. Kanemoto, you will need to be

sworn in at this time as well. So please follow the

directions.

(Thereupon the witnesses were sworn, by the

court reporter, to tell the truth, the whole

truth and nothing but the truth.)

HEARING OFFICER CELLI: Thank you. Please be

seated.

And as you -- any of you parties wish to answer

any of these questions, we'll need you to say your name

before you start speaking.

Whereupon,

JAMES JEWELL, BILL KANEMOTO, and NEGAR VAHIDI

were called as witnesses herein, and after first

having been duly sworn, were examined and

testified as follows:

HEARING OFFICER CELLI: Go ahead, Ms. Mayer.

DIRECT EXAMINATION

BY STAFF COUNSEL MAYER:

To smooth things along, I'm only going to do

direct for the two witnesses, Ms. Vahidi and Mr. Kanemoto.
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We'll start with Mr. Kanemoto.

Mr. Kanemoto, is the visual resources section of

the Revised Staff Assessment your testimony?

MR. KANEMOTO: Yes, it is, with the exception of

those parts that were essentially authored by Mr. Jewell

or William Walters.

STAFF COUNSEL MAYER: And was the other testimony

produced under your supervision?

MR. KANEMOTO: Yes.

STAFF COUNSEL MAYER: Are there any changes or

corrections to your testimony today?

MR. KANEMOTO: No. There were some stipulated

changes to conditions that we --

STAFF COUNSEL MAYER: That's correct. We can do

this fairly quickly.

In the applicant's -- I'm trying to find out

where it is. The applicant had listed the visual

conditions with various proposals in the revised --

applicant's revised opening testimony, the visual section

on page three.

HEARING OFFICER CELLI: Exhibit number?

STAFF COUNSEL MAYER: I believe that's Exhibit

number 60.

HEARING OFFICER CELLI: Okay.

STAFF COUNSEL MAYER: And we can deal with this

EHLERT BUSINESS GROUP (916)851-5976

439

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



fairly quickly, so I'd like to let Mr. Kanemoto stipulate

and make the one exception that he wants to make.

Go ahead, sir.

MR. KANEMOTO: Yes. The applicant made these

suggestions at the workshop and in the revised testimony

as well. And staff's willing to stipulate to the

suggested changes to the applicant's request, with the

exception of one item in Condition Vis 3. The request

that mono-poles be retained in the project. And we are

not prepared to do that at this time. We still would like

to retain the lattice pole conditions.

STAFF COUNSEL MAYER: Okay. And could you

briefly summarize your testimony, especially in regard to

the KOP selection?

MR. KANEMOTO: Well, several of the KOPs, KOPs 1,

2, and 3 were taken from the AFC. Our understanding was

that they were developed in consultation with BLM staff.

And we saw nothing wrong with them. They seemed

reasonable and representative. We added KOPs 4A and 4B to

represent viewpoints within the adjacent wilderness areas

and vicinity.

STAFF COUNSEL MAYER: All right.

MR. KANEMOTO: Okay. So very briefly, the

conclusions we arrived at using the typical TC methodology

used on all other Staff Assessments, concluded that the
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various project alternatives would all have less than

significant visual impacts with the recommended mitigation

measure, Conditions of Certification.

STAFF COUNSEL MAYER: Okay. Is that all, sir?

MR. KANEMOTO: I believe so.

Oh, well, of course, as was already stated, we

also found that the project would have significant

cumulative adverse effects on a local and a regional basis

both.

STAFF COUNSEL MAYER: Okay. Ms. Vahidi, is the

land-use section of the Revised Staff Assessment your

testimony?

MS. VAHIDI: Yes.

HEARING OFFICER CELLI: We are going to need you

to say your name and spell it.

MS. VAHIDI: Absolutely. Negar, N-e-g-a-r,

Vahidi, V-a-h-i-d-i.

HEARING OFFICER CELLI: Thank you.

STAFF COUNSEL MAYER: And are there any changes

or corrections to your testimony today?

MS. VAHIDI: No.

STAFF COUNSEL MAYER: And could you summarize

your testimony, please, for the Committee.

MS. VAHIDI: Yes. I'm going to focus my summary

on maybe some issues that might help sort of answer some
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of the questions I came up.

There seems to be -- the applicant is disagreeing

with the land-use conclusion of a significant cumulative

land-use impact. A couple of things I'd like to point out

is the Palen McCoy Wilderness Area, just so that everyone

is aware, and this is in the land-use section, is an open

area, as designated by BLM, and --

STAFF COUNSEL MAYER: I'm sorry. I just wanted

to point out she's looking at Land-Use Table 1 on page

C.6-7 --

MS. VAHIDI: Yes.

STAFF COUNSEL MAYER: -- of the Revised Staff

Assessment.

MS. VAHIDI: And the allowed uses at the Palen

McCoy Wilderness Area are camping, hiking, hunting, and

fishing. So I wanted to point that out.

And the other thing I'd like to point out and the

conclusory statement made for the cumulative land-use

impact is based on a very specific threshold of

significance. If you look in Section C.6.3. As you all

know, we started out when we prepared the analysis, it was

a joint CEQA/NEPA document. And usually in Energy

Commission Staff Assessments all land uses are sort of

looked at under one umbrella of land use.

However, the BLM has very specific ways of
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looking at recreation wilderness, so that the two

thresholds of significance that you see are very specific

to the BLM and are often used and currently used in a lot

of their EIS's. So I just wanted to point that out as

well, because I know that the applicant is arguing the

point that there would be no cumulative land-use effect,

if the visual effect went away. That's not the only basis

for accumulative land-use effect.

STAFF COUNSEL MAYER: Thank you.

That's all for direct.

HEARING OFFICER CELLI: Okay. Cross-examination

by applicant, please.

MR. GALATI: Yes.

CROSS-EXAMINATION

BY MR. GALATI:

I apologize. Is it Mr. Kanemoto?

MR. KANEMOTO: Yes, it is.

HEARING OFFICER CELLI: Kanemoto and Mr. Jewel.

MR. GALATI: Okay, thank you.

Mr. Kanemoto, on visual are you recommending

Condition of Certification Vis 3, correct?

MR. KANEMOTO: Yes.

MR. GALATI: And that requires a lattice tower

instead of a mono-pole tower near I-10, correct?

MR. KANEMOTO: Correct.
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MR. GALATI: Have you checked with the biology

group and which of those poles might be better nesting

habitat for Golden Eagle?

MR. KANEMOTO: We haven't.

MR. GALATI: Okay. If you found that the lattice

tower was used more for the Golden Eagle nesting, could

that be relevant to your opinion on whether or not the

mono-pole could be retained?

MR. KANEMOTO: It certainly would. If we found

that, you know, any of the conditions -- any of the

requirements in the conditions resulted in significant

secondary environmental impacts, then clearly we would be

willing to stipulate that they're not required.

MR. GALATI: I know you weren't here --

MR. KANEMOTO: But we have not heard -- you know,

I'm not aware of any instances like that so far.

MR. GALATI: Okay. I know you were not here

during the earlier biology testimony. But anyway, I would

request that staff make those two internally consistent.

We see them as internally inconsistent at the moment.

MR. KANEMOTO: Well, has the biology condition

required mono-poles?

MR. GALATI: No, it has not. Personally, I think

the two haven't spoken about this issue. So I would

suggest you do.
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STAFF COUNSEL MAYER: Okay.

HEARING OFFICER CELLI: Is there a proposal

that --

MR. GALATI: I don't have a proposal, but I was

hoping if the two would --

STAFF COUNSEL MAYER: I don't know if we could do

it at midnight.

MR. GALATI: Yeah, I would -- if that information

was in, I would reopen the record to do that. But I'm

going to make an argument, based on the biology testimony,

and the visual testimony that this condition should not be

there for biology reasons.

HEARING OFFICER CELLI: But I want to be clear,

because if later when we're trying to put something

together, and we have a PMPD, there's no evidence that a

lattice tower is more susceptible to a nest than a

mono-pole, because I don't recall seeing that anywhere in

the record, we're going to have a hard time making that

connection.

So that's why I'm saying this, is almost

literally, the 11th hour. And we have to -- we'd need

some evidence one way or the other, which -- any impacts

one way or the other with regard to mono-pole or lattice.

MR. GALATI: I believe in the hundreds of

thousands of pieces of paper that now make up this record,
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I believe I've read somewhere, and it is in this record

that I can point to, and I will argue it in my brief. And

if I fail to do so, I can't get Vis 3 to be taken of.

But we've already had testimony of why we don't

want to do Vis 3. I'm offering and ask some

cross-examination questions on an additional reason, but

there's enough there right now.

HEARING OFFICER CELLI: Okay. Go ahead. You

still have the floor.

MR. GALATI: On land use, Ms. Vahidi?

MS. VAHIDI: Yes.

MR. GALATI: You said that when you look at the

land-use thresholds of significance. And I believe that

you identified two thresholds that you use. And I think

that you said that this was a coordinated approach with

BLM at the time that these were developed, is that

correct?

MS. VAHIDI: Absolutely. Yes, and they've

actually reviewed this section. The section that you see,

they've reviewed it and commented on it, and comments were

incorporated at the original Draft EIS, whatever the Staff

Assessment was called at that point, they did.

And so there were no major changes to this

section for the RSA. So what you see reflects four

different commenters from BLM staff and I believe one of
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their consultants actually reviewed this section as well.

I don't have it with me, but I do have all their comments.

MR. GALATI: Since what Mr. LaPre from BLM

lovingly calls the divorce between BLM and the CEC on this

document,

MS. VAHIDI: Right

MR. GALATI: Do you still believe that you need

those thresholds of significance for CEQA?

MS. VAHIDI: I will admit that if I was

conducting a stand-alone CEQA analysis, I would not be

using these thresholds. However, the analysis is for a

project that's solely on federal BLM lands.

So therefore, doing -- as you can understand, I

probably would never be doing just a CEQA analysis on

something that's under federal jurisdiction, especially

for a land-use analysis.

MR. GALATI: Humor me, if you were just doing a

CEQA analysis, do you believe you would come to the same

conclusion of a cumulative unmitigatable land-use effect

due to loss of recreation.

STAFF COUNSEL MAYER: Objection, irrelevant.

MR. GALATI: If I made an offer of proof before

you rule?

HEARING OFFICER CELLI: Speculative probably, but

irrelevant.
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STAFF COUNSEL MAYER: Speculative, sir.

(Laughter.)

HEARING OFFICER CELLI: It's called for

speculation.

MR. GALATI: I would make --

HEARING OFFICER CELLI: It is relevant and, yes,

it calls for speculation. Maybe you can ask it a

different way?

MR. GALATI: Yes. May I make an offer of proof

why speculation is appropriate on cross in this chase?

HEARING OFFICER CELLI: Okay.

MR. GALATI: She is not complying with NEPA with

this document. It is on federal land, but does not need

to identify federal NEPA thresholds Of significance. It

did when this was a joint document. It isn't anymore.

BLM is doing its own final EIS to comply with NEPA. This

document will not be it. So it's -- I can contend it's

not speculative. But if she were doing a CEQA analysis

and came up with a different conclusion, I'd stop asking

questions and write that in my brief.

HEARING OFFICER CELLI: So we'll allow the

questions. You want to ask it again?

MR. GALATI: Yes. If you were doing a CEQA

analysis, would you have come up with the same significant

cumulative unmitigatable land-use impact.

EHLERT BUSINESS GROUP (916)851-5976

448

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



MS. VAHIDI: Again, I would not be doing CEQA

analysis for a project that's solely located on federal

land under a federal plan. So I don't know that I can

answer that question wholly, but if it were not on federal

land and it was located where it is, I would come to the

same conclusion that there would be a cumulative land-use

impact, because all of these solar projects have pretty

much cumulative land-use -- significant cumulative

land-use impacts.

MR. GALATI: Can you explain for me how this

results in a cumulative loss of recreation?

MS. VAHIDI: The shear conversion of over a

million acres of land in the California desert, if you

want to focus it more on the geographic extent identified

for land-use would be Riverside County. I can get into

the scenario, if you'd like, but just the fact that, you

know, the project itself may not have an impact, but when

you combine the effects of all of these projects together

on public lands, you end up with a cumulative --

significant cumulative impact.

MR. GALATI: How does the Genesis Project

specifically contribute, other than it's acreage, to the

cumulative loss of recreation?

MS. VAHIDI: Well, again, I think the -- I think

again we're focusing on semantics, and I get what you're
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saying, because the threshold is focused on a reduction in

recreation value due to cultural biology and scenic

impacts.

But as far as a land-use impact goes, the project

site itself and the surrounding area does is host to

recreational activities. Now, it's not as highly used as

other parts of the desert, but it does allow the -- CECA

plan does definitely allow for different types of

activities. Now, BLM will and has and may say that it's

not used as regularly or it's not currently being used,

but when the plan has that designation, one would, you

know, assume that if it's designated for that, then it's

allowed for that use and people do have the opportunity to

use it.

So, by taking away these open areas, you're

basically taking away the opportunities for recreational

use of the lands.

MR. GALATI: Where I'm getting stuck is if nobody

is using the site for recreation, and nobody is using the

vantage points from where it was seen for recreation, I

could see how maybe some of the other projects, in

combination where they are being used for recreation or

are seen by areas that are being used for recreation I

could see how those could contribute to a cumulative

impact, but I can't see how this one can, if it is not
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actually reducing anyone's recreational experience.

MS. VAHIDI: Well, again, the focus seems to be

that just because your project has a less-than-significant

impact that the overall cumulative impact is also -- your

contribution to the overall would make the cumulative

less-than-significant, but you've got to understand that

going into the cumulative scenario, you already have

significant impacts.

So it's basically not the straw that breaks the

camel's back, it's just again an incremental addition to

something that's already bad.

MR. GALATI: Can you please then ask it a

different way. Can you describe for us what our

incremental effect is on recreation?

MS. VAHIDI: Again, you're taking an area that

would allow for and is designated for recreational

activities, you would be taking that out of commission.

Now, again, you would have a project-specific CDCA plan

amendment by the BLM to take away that fact, but it still

doesn't take away from the baseline condition of what the

allowable uses are.

MR. GALATI: So the impact from your perspective

isn't really to recreation, it's to the designation of

recreation. There is a loss of designated land, is that

correct?
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MS. VAHIDI: Well, I think that's just a matter

semantics. If something is -- in my book as a land-use

planner, if something is allowed, then it means it will

eventually -- you know, people feel free to use it for

such uses.

And again, I understand that BLM has said that

currently it's not being used as much, but obviously the

BLM in their plan had something in mind when they

designated the area for such uses.

MR. GALATI: Thank you, Ms. Vahidi, there's no

more questions.

HEARING OFFICER CELLI: Cross by CURE?

MR. BUDLONG: May I break in here. This is Tom

Budlong.

HEARING OFFICER CELLI: Oh, yes, Mr. Budlong.

How are you doing?

MR. BUDLONG: I'm still here.

(Laughter.)

MR. BUDLONG: Mr. Celli, maybe you can advise me

on this. I'm looking at -- right now, I'm looking at

something which describes the Palen-McCoy Backpack, which

happens between December 29 and January 3rd. I realize

this is not in evidence, but I could scan it in and Email

to the proof service list into evidence.

But here's --
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HEARING OFFICER CELLI: I'm having a hard time

hearing you Mr. Budlong, can you please try to speak

directly into the phone.

MR. BUDLONG: Yeah, we'll try it again. Is that

any better?

HEARING OFFICER CELLI: Much better. Thank you.

MR. BUDLONG: Okay. Half a dozen people

essentially walked through this site on the way to the

Palen-McCoy Mountains and spent some time on there, just

over the New Year.

And so for the BLM to say nobody ever goes there,

well they really don't know everybody that goes there, and

here is a group that did go there. And I concur with the

previous lady who said just because you think there's

nobody going there now, doesn't mean they're not going to

be going there sometime in the next 30 years, that this

idea is available for recreation, and it will be used as

it was over the new year.

HEARING OFFICER CELLI: Well, Mr. Budlong, if you

don't mind, up until now, I've been sort of keeping it in

order of asking applicant, then staff, then CURE, then

CBD, then Mr. Silver on your behalf. And I just wonder if

you wouldn't mind holding on to your comments until I get

through care and CBD and then I can ask you again.

MR. BUDLONG: I will indeed stay awake until
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then.

(Laughter.)

HEARING OFFICER CELLI: Okay, I'm coming around.

They may have no questions and then we're right back to

you, so hang with me for a moment.

CARE, did you have any cross of these witnesses?

MS. KOSS: CURE, Mr. Chair.

HEARING OFFICER CELLI: CURE. I'm so sorry.

MS. KOSS: No, I do not.

Thank you.

HEARING OFFICER CELLI: CBD, any cross?

MS. BELENKY: I do actually have a few, just few

questions.

HEARING OFFICER CELLI: Go ahead.

CROSS-EXAMINATION

BY MS. BELENKY:

First, I just want to clarify this piece that we

were just talking about, the change -- the impact that you

see -- I'm sorry, I've forgetten your name. You who were

just speaking.

STAFF COUNSEL MAYER: You mean Mr. Kanemoto or

Ms. Vahidi?

MS. VAHIDI: Negar Vahidi.

MS. BELENKY: Negar. The change you were

speaking of is a change from a multiple use designation to
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a single use, is that correct?

MS. VAHIDI: Yes, because they would need a

project-specific plan amendment for the BLM's CDCA plan,

basically to allow for -- if you want me to, I can tell

you where that information is.

MS. BELENKY: I think that's okay. I know -- I

think I know where it is.

I just was concerned with the use of the term

"recreation" as being the only use that would be

displaced. There are many multiple uses on BLM lands,

including for wildlife habitat, is that correct?

MS. VAHIDI: That is correct. The actual

designation is a multiple use designation, so it does

encompass other uses.

MS. BELENKY: So the uses that are being

displaced are not only recreation, but also wildlife

habitat and possibly other uses, is that correct?

MS. VAHIDI: I'm not going to speak to the exact

other designations, but there are multiple uses that are

allowed currently. It's called a multiple use

classification under the plan.

MS. BELENKY: Thank you.

Okay. So I'm going to ask this -- I have one

question I want to go back to something that the applicant

was asking on the Visual 3. And I believe it was actually
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at one of the workshops, Larry LaPre from the BLM was

discussing this question of the power poles and the

lattice versus the mono-pole. And I know that staff from

the biological group was there.

And so to the extent there's still any confusion

about this issue, I would like for the Commission to

indulge us and at least try and wrap that up, because

there was -- he did specifically speak to the issue of

impacts, because these provide -- these lattice provide

nesting areas for ravens and other predators. So to the

extent that that -- I thought that it had been cleared up

as well, so I do want to just interject there, and perhaps

tomorrow we can get someone from the BLM to wrap up that

issue.

STAFF COUNSEL MAYER: The biologists have gone.

HEARING OFFICER CELLI: Yeah, and we've kind of

close the books on biology. And what I would be

interested in hearing, just whether you can say, is was it

your impression, Ms. Belenky, that the lattice flavor of

tower induced unwanted nesting, was that the gist of it?

MS. BELENKY: That was what Mr. LaPre said that

it considerably worse, and he was surprised that they were

allowing it. And that is why, because biology staff was

there that day, there is a little bit of confusion when

you jump between these sections, I think. I didn't
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realize that the biology staff hadn't then -- they said,

oh, that's really interesting. And then I didn't realize

it hadn't been -- gotten translated into the document.

So that is a considerable issue and I would like

to support getting that clarified, if there's a way to do

that tomorrow.

MR. GALATI: Mr. Celli, another proposal.

HEARING OFFICER CELLI: One moment, if I may.

(Thereupon a discussion occurred off the record.)

HEARING OFFICER CELLI: I want to just take a

poll, if I may. I'm sorry, folks.

Regarding -- I'm just interested in what people's

memory of this workshop was with regard to the mono-pole

versus the lattice, and whether we have unanimity here, in

terms of all the parties' belief that in the end it was --

the mono-pole was the preferred design or the lattice.

So let me just hear first, applicant?

MR. GALATI: Yeah. We thought the mono-pole. We

actually thought maybe staff would come today in visual

and agree to our proposed changes, for different reasons,

but just agree to that.

I do have a proposal if this doesn't work. And

that is, you did instruct us to go talk tomorrow. We

could talk about this and come with a stipulation if it

changes.
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HEARING OFFICER CELLI: There you go. I'm going

to keep that in force. Thank you for reminding me of

that. Once again, your proposals have benefits today, Mr.

Galati.

MR. GALATI: You know, Mr. Celli, if they were

that good, we would not be here for so long today.

(Laughter.)

HEARING OFFICER CELLI: They're good, not great.

(Laughter.)

MR. GALATI: They got good today, but they were

not good really early on in the process.

HEARING OFFICER CELLI: Okay. So since everybody

has agreed to show up early, I think that that's one of

the things that would be helpful to the Committee, if you

could resolve that in the morning and then report back,

because there's confusion in the record.

With that, Ms. Belenky, did you have any further

questions of these witness?

MS. BELENKY: I did just have one further

question. And again, I'm trying to get back to the access

road. And I thought that in the early discussion, people

said, oh, you should ask that in land use.

Did the staff, when considering land use,

consider imposing any limits on access to the new access

route that would be created?
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MS. VAHIDI: No.

MS. BELENKY: You didn't consider it at all?

MS. VAHIDI: No.

MS. BELENKY: Okay, thank you.

HEARING OFFICER CELLI: Anything further?

Anything further, Ms. Belenky?

MS. BELENKY: No, that's all I have tonight.

HEARING OFFICER CELLI: And then, Ms. Koss, I

already asked you whether you had any and you don't.

Mr. Silver, any cross?

MR. SILVER: Defer to Mr. Budlong, who has some

questions.

HEARING OFFICER CELLI: Mr. Budlong, Mr.

Patience, I cut you off earlier because I needed to kind

of get through my order here, so it's now your turn.

Go ahead.

MR. BUDLONG: I apologize for breaking protocol

there.

STAFF COUNSEL MAYER: We're still on cross,

right?

MR. BUDLONG: Yeah, there was testimony that

nobody ever goes up into those mountains. And I'm looking

at a publication right now that is called The Survivor,

which describes a backpack that went in over the New Year,

between December 29 and January 3rd. It went over the --
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as far as I can tell from here, it went over either the

site or very close to it into the mountains behind. And

they were out with a number of people, four or five

people.

HEARING OFFICER CELLI: Mr. Budlong, I'm being --

people are asking that I have you be sworn in at this

time.

Are you intending to serve as your own witness?

MR. BUDLONG: You'll have to help me here, I

don't know how the protocol works, but that might work.

HEARING OFFICER CELLI: Mr. Silver, did you

discuss this with Mr. Budlong, and how would you like to

proceed here, because it seems that he is testifying.

MR. SILVER: Yes, I think that he should be sworn

in as a witness as part of his presentation.

HEARING OFFICER CELLI: And then we'll allow you

to essentially conduct a direct examination of Mr.

Budlong, if that works for you.

MR. BUDLONG: Well, I think it would just be on

this one point so far as I can tell.

HEARING OFFICER CELLI: Okay, Mr. Budlong, we're

going to have to swear you in, at this time. So if you

wouldn't mind, please stand, raise you hand.

Mr. Peters, if you wouldn't mind.

(Thereupon the witness was sworn, by the
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court reporter, to tell the truth, the whole

truth and nothing but the truth

HEARING OFFICER CELLI: Thank you. Mr. Silver,

please.

Whereupon,

TOM BUDLONG

was called as a witness herein, and after first

having been duly sworn, were examined and

testified as follows:

DIRECT EXAMINATION

BY MR. SILVER

So, Mr. Budlong, you understand that you're

earlier testimony is already in the record. With regard

to supplemental testimony has there come to your attention

an article which portrays some recreational use of this

wilderness area?

MR. BUDLONG: Yes.

MR. SILVER: And could you describe what the

nature of the publication is?

MR. BUDLONG: The publication is called The

Survivor. It's called the Quarterly Journal of the Desert

Survivors, which is an organization that spends a lot of

its time backpacking in the desert.

MR. SILVER: Do you recall for how long this

organization has been in existence?
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MR. BUDLONG: As long as I've been recreating in

the desert, which is 15 or 20 years.

MR. SILVER: And could you just describe briefly

what the nature of the article that you've discovered in

the desert -- in the Survivor magazine?

MR. BUDLONG: Yeah. Well, the title of it is

Palen-McCoy backpack. It's by Steve Tabor, who is the

president of the Desert Survivors, December 29, 2009 to

January 3, 2010.

It describes starting off at I-10 and walking --

it's a little difficult to see, but either directly over

the site or very close to the site to the mountains

behind.

MR. SILVER: And how many participants --

MR. BUDLONG: And I --

MR. SILVER: I'm sorry. How many participants

were there in this trip?

MR. BUDLONG: Five or six.

MR. SILVER: And were there any other

observations you made that you want to tell the Commission

about at this time with respect to that article?

MR. BUDLONG: Nothing more than if you read it,

you'll get an idea that these people are going out and

using this part of the desert for backpacking.

MR. SILVER: And have you yourself -- are you
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yourself familiar with this area?

MR. BUDLONG: Yes.

MR. SILVER: And how are you familiar with it?

MR. BUDLONG: I visited the site about a month

ago, month and a half ago. And I've been through Highway

10 quite a bit and always looked at those Mountains. I've

been in the Big Maria Mountains and a few others around

there.

MR. SILVER: I have no further questions on

direct.

HEARING OFFICER CELLI: Thank you.

Applicant, cross of Mr. Budlong?

MR. GALATI: No cross-examination.

HEARING OFFICER CELLI: Staff, any cross of Mr.

Budlong?

STAFF COUNSEL MAYER: No, sir.

HEARING OFFICER CELLI: CURE?

MS. KOSS: No, thank you.

HEARING OFFICER CELLI: CBD, any cross of Mr.

Budlong?

MS. BELENKY: No.

HEARING OFFICER CELLI: Mr -- or Presiding Member

Chairman Boyd?

PRESIDING MEMBER BOYD: No questions.

HEARING OFFICER CELLI: Mr. Weisenmiller?
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ASSOCIATE MEMBER WEISENMILLER: No questions.

HEARING OFFICER CELLI: I have a question. Did

anyone go fishing up there?

(Laughter.)

MR. BUDLONG: Not for fish.

(Laughter.)

HEARING OFFICER CELLI: The reason I ask was that

there was testimony that the designation of the wilderness

was for fishing and that one really got me thinking.

(Laughter.)

HEARING OFFICER CELLI: But I can't imagine

there's very good fishing up there.

MR. BUDLONG: Not even any puff fish.

(Laughter.)

HEARING OFFICER CELLI: Mr. Budlong, I believe we

did receive all of your evidence earlier this morning.

MR. SILVER: Yes.

HEARING OFFICER CELLI: That's right. So do you

have anything further?

MR. BUDLONG: No. Would you like this placed in

evidence? I can scan it in tonight and Email it to the

proof of service list, if you'd like.

HEARING OFFICER CELLI: You know, it's -- the

problem is, is that this is new evidence that comes after

the prehearing conference. And our system, the way we do
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things is we pretty much square away with all of the

parties what's coming into evidence at the prehearing

conference, so that the parties can discuss, argue,

object. And it's a little late to be bringing this in.

And this, I take it, was mentioned as part of your

original prehearing statement, is that correct?

MR. BUDLONG: That's correct.

HEARING OFFICER CELLI: Well, I'll put it to the

parties. Applicant, any objection to The Survivor article

coming into evidence?

MR. GALATI: I mean without seeing it, it's hard

for me to say. I could certainly stipulate to the story.

And I didn't challenge the accuracy of how he represented

it, but I've got to see it.

HEARING OFFICER CELLI: Aren't you at least

curious?

MR. GALATI: I am curious, but I have to see it

before I say yes.

(Laughter.)

HEARING OFFICER CELLI: Okay. So if you can, Mr.

Budlong, scan the article. It would be nice if we can get

a complete color scan, and send a PDF of the article to

all the parties tonight, so we can have it tomorrow, is

that possible?

MR. BUDLONG: Yeah. The Email addressed are on
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the POS list?

HEARING OFFICER CELLI: That's right.

MR. BUDLONG: Yeah, I can do that.

HEARING OFFICER CELLI: Okay. And any objection

from staff to the Survival Article coming in?

STAFF COUNSEL MAYER: No. Actually, I'm dying to

read it.

(Laughter.)

MR. SILVER: And I think the publication is in

black and white generally, so I don't think there will be

a problem with reproducing color.

HEARING OFFICER CELLI: Okay. If we can get a

good quality PDF of it, that would be great.

Any objection from CURE?

MS. KOSS: No, definitely not. And I just want

to note that multiple exhibits by several parties have

been entered in the record after the prehearing

conference, so I think it's only fair to allow it.

HEARING OFFICER CELLI: That's a point well made.

And then, Ms. Belenky, do you have any objection

to this coming in?

MS. BELENKY: No.

HEARING OFFICER CELLI: Okay. Well then, we will

reserve in abeyance the objection of the applicant to this

article and we'll discuss it tomorrow.
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STAFF COUNSEL MAYER: We were actually in the

middle of cross when Mr. Budlong gave his direct. So I

just wanted to, while you're in an indulgent mood, note

that unfortunately we had -- we did have override

testimony from Mr. O'Brien, the Deputy Director of the

Siting Division, regarding land use and visual. And it

was supposed to be part of the supplemental and it did not

make it in. But what we did today was we had him re-sign

it freshly today and we have copies available.

HEARING OFFICER CELLI: So what you're talking

about is this -- I take it Mr. Monasmith is passing out

copies of a document written by Terry O'Brien today

regarding considerations for override.

STAFF COUNSEL HOLMES: Actually, it was written

at the time of a supplement to the Revised Staff

Assessment. And until today, we all had believed that it

had been included in the supplement to the Revised Staff

Assessment. And we found out that it had not been

included. He signed it again, but it was initially -- it

hasn't changed since then, but unfortunately nobody saw

it.

HEARING OFFICER CELLI: And this was exhibit

what?

STAFF COUNSEL HOLMES: It doesn't have an exhibit

number, because until today we thought it was part of the

EHLERT BUSINESS GROUP (916)851-5976

467

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



Supplement.

HEARING OFFICER CELLI: What's next in order for

you?

STAFF COUNSEL MAYER: The Supplement is 403.

HEARING OFFICER CELLI: This would be Exhibit

403.

STAFF COUNSEL MAYER: Yes, sir.

STAFF COUNSEL HOLMES: Well, no, the supplement

is 403. This is --

HEARING OFFICER CELLI: This is in the supplement

already?

STAFF COUNSEL HOLMES: No, we believed it was.

It's not. It need to be the next exhibit in order, which

I need to --

HEARING OFFICER CELLI: We passed 404.

STAFF COUNSEL HOLMES: I believe it's 437.

STAFF COUNSEL MAYER: Exhibit 437, please.

HEARING OFFICER CELLI: 437. This is a July 12th

memorandum to James D. Boyd et al. from Terry O'Brien

consisting of two pages of memorandum with an attached

declaration by Terry O'Brien signed 7-12-10, Sacramento,

California.

Is there any objection to Exhibit 437, applicant?

MR. GALATI: No objection. We'd as waive any

requirement for Mr. O'Brien to come up and authenticate
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and testify. We'd just accept this in as his declaration

without his presence.

HEARING OFFICER CELLI: Thank you.

Any objection, CURE?

MS. KOSS: No objection.

HEARING OFFICER CELLI: CBD, any objection?

MS. BELENKY: No objection.

HEARING OFFICER CELLI: Mr. Silver?

MR. SILVER: No objection.

HEARING OFFICER CELLI: Well, then Exhibit 437

will be received into evidence as 437.

STAFF COUNSEL HOLMES: And can we confirm that

there's no cross of Mr. O'Brien. If there is, we need to,

as I said, begin with him tomorrow morning at 10 o'clock.

HEARING OFFICER CELLI: Any need to cross Mr.

O'Brien, CURE?

MS. KOSS: No.

HEARING OFFICER CELLI: CBD?

MS. BELENKY: No, thank you.

HEARING OFFICER CELLI: Mr. Budlong or Mr. Silver

for Mr. Budlong, Any need to cross Terry O'Brien?

MR. SILVER: No.

HEARING OFFICER CELLI: Okay. Then we've taken

care of that bit of business.

STAFF COUNSEL MAYER: Thank you.
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HEARING OFFICER CELLI: And are we finished with

these witnesses?

STAFF COUNSEL MAYER: I think it's only CURE and

CBD that might have had cross left, but I'm not sure.

HEARING OFFICER CELLI: Did I not -- one moment,

did I not give CBD an opportunity or CURE an opportunity

to cross these witnesses?

MS. KOSS: All finished.

HEARING OFFICER CELLI: And, Mr. Silver, you had

an opportunity also to cross these witnesses?

MR. SILVER: I don't have any cross-examination.

HEARING OFFICER CELLI: Okay. Any redirect?

STAFF COUNSEL MAYER: No, sir.

HEARING OFFICER CELLI: Any questions from the

Committee?

Okay, then you are thoroughly excused.

MS. VAHIDI: Thank you.

HEARING OFFICER CELLI: Mr. Jewell and Mr.

Kanemoto, you are also excused. Thank you for your

testimony today.

Well, folks, that takes us through -- we've done

bio, hazardous, waste, worker safety, visual and land use,

which is quite a bit in one day.

So tomorrow -- we won't be taking anymore

testimony tonight. Before we go, is there any member of
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the public who is where who wishes to make a public

comment?

Seeing none.

Is there anyone on the telephone who wishes to

make a public comment?

Hearing none.

Then tomorrow the parties agree to come to

Hearing Room A, at 9.

STAFF COUNSEL HOLMES: We actually have a room

upstairs reserved.

HEARING OFFICER CELLI: Oh, excellent.

STAFF COUNSEL HOLMES: Did we have Hearing Room A

available?

HEARING OFFICER CELLI: You know, I kind of have

it on shaky information. I was told by Steve -- well, I

probably shouldn't name names.

(Laughter.)

STAFF COUNSEL HOLMES: Not if it's shaky.

HEARING OFFICER CELLI: Someone in IT told me

that the room was available, and IT has no jurisdiction

over the delegation of rooms.

So, hopefully we're in Hearing Room A, because if

we're not, boy, we're going to be squished in like

sardines.

STAFF COUNSEL HOLMES: We have a back-up room at
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9 o'clock, if one is needed. So we will come here, and if

it's taken, then we have a room reserved upstairs.

HEARING OFFICER CELLI: That's excellent. I just

want to make sure that all the parties are with you, so

they can get upstairs with you.

Then the plan is tomorrow that we will start out,

we will hear from the parties on the resolution of the

lattice versus mono-pole question. We will begin with

soil and water as we had discussed at the pre-hearing

conference. So have all of your witnesses ready for soil

and water first. We will then go to project description,

alternatives. We'll see what we can do with Transmission

Systems Engineering.

Was the air quality decision today -- I'm trying

to remember, but I believe we put the whole thing over to

the 21st. We're not taking any air quality, right?

MR. GALATI: That's correct.

HEARING OFFICER CELLI: Okay. Well, we -- I

think we did a lot of good work today, and I want to thank

you all for your efforts. We'll see you in the morning.

And, Commissioner Boyd, did you want to adjourn.

MR. GLADDEN: Three cheers for the court

reporter.

(Applause.)

PRESIDING MEMBER BOYD: Thank you to everybody
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for their endurance.

(Thereupon the meeting recessed at 10:54 p.m.

to reconvene Tuesday, July 13 at 10:00 a.m.)
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transcription by me, James F. Peters, a Certified
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electronic sound recording.
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